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FEDERAL CONSTRUCTION CONTRACT ACT 


TUESDAY, APRIL 29, 1952 


Untirep STaAtTes SENATE, 
SuBCOMMITTEE OF THE COMMITTEE ON THE .J UDICLARY, 
Washington, D. C. 


The subcommittee met at 10 a. m., pursuant to call, in room 424 
of the Senate Office Building, Senator Harley M. Kilgore (chairman 
of the subcommittee) presiding. 

Present: Senators Kilgore, Smith, and Hendrickson. 

Also present: Thomas B. Collins, professional staff member. 

Senator Kitgore. This is a hearing on S. 2907, to prescribe policy 
and procedure in connection with construction contracts made by 
executive agencies, and for other purposes. The bill will be made a 
part of the record at this point. 

(S. 2907 is as follows:) 


[S. 2907, 82d Cong., 2d sess. ] 


A BILL To prescribe policy and procedure in connection with construction contracts 
made by executive agencies, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Construction Contract Act of 1952.” 

Sec. 2. (a) Before any executive agency, acting either on its own behalf or 
on behalf of any other agency or corporation shall award or enter into a con- 
struction contract upon a cost-plus-a-fixed-fee basis, such agency shall make 
an estimate of the cost of each class of mechanical specialty work involved in 
the performance thereof. 

(b) Each class of mechanical specialty work under such a cost-plus-a-fixed-fee 
construction contract for which an estimate of cost shall be made under sub- 
section (a) of this section, shall be done by an independent mechanical specialty 
subcontractor or by a contractor qualified to perform such mechanical specialty 
work, Before any mechanical specialty work is commenced under such a cost- 
plus-a-fixed-fee construction contract the name of the independent mechanical 
specialty subcontractor or the contractor qualified to perform mechanical spe- 
cialty work who is to perform such specialty work shall be submitted by the 
contractor to the procuring agency and approved by the procuring agency. Pro- 
vided this subsection (b) shall not be applicable to any class of mechanical 
specialty work under a construction contract if the procuring agency shall esti- 
mate the dollar amount of cost involved in the completion of such class of me- 
chanical specialty work, is less than $5,000. 

(c) This section shall not be construed to forbid or prevent the contractor 
under a cost-plus-a-fixed-fee construction contract from himself performing any 
class or kind of mechanical specialty work under a contract awarded to or under- 
taken by him provided he is a contractor qualified to perform such mechanical 
specialty work. 

(d) This section shall not be construed to apply to the following construction 
contracts: 

(1)Contracts to be performed outside of the continental limits of the United 
States which shall be deemed to include Alaska. 
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(2) Contracts in which the aggregate amount involved or the estimated 
aggregate amount involved does not exceed $25,000. 

(3) Any contract with specific reference to which the agency head determines 
that the procedure prescribed herein would result in undue delay and that the 
public exigency will not admit of the incident delay. 

Sec. 3. (a) No executive agency, acting either on its own behalf or on behalf 
of any other agency or corporation, shall award or enter into a lump-sum con- 
struction contract unless (1) such agency shall first make an estimate of the cost 
of completion of each class of mechanical specialty work involved in the per- 
formance thereof, (2) plans and specifications are prepared with respect to each 
such class of mechanical specialty work which is estimated by such procuring 
agency to involve in dollar amount $5,000 or more, (3) the name of the subcon- 
tractor who will perform each class of mechanical specialty work estimated to 
involve $5,000 or more and the cost to the contractor of each such class of 
mechanical specialty work is set forth in any written bid submitted in connection 
therewith or, if there is no written bid, given in a written statement by the con- 
tractor to the contracting agency before such contract is awarded or made, and 
(4) the name of the subcontractor who will perform each class of mechanical 
specialty estimated to involve more than $5,000 and the cost thereof to the con- 
tractor as set forth in the bid or written statement, is specified in the contract. 

(b) This section shall not be construed to forbid or prevent any contractor 
from himself performing any class of mechanical specialty work under a lump- 
sum construction contract awarded to or undertaken by him provided there is 
specified in the bid or written statement, and in the contract, as required by sub- 
section (a) of this section, that the contractor will himself perform such class 
of mechanical specialty work and the cost at which he will perform the same. 

(c) No contractor under a lump-sum construction contract shall have any 
class of mechanical specialty work performed thereunder by any person other 
than the contractor or subcontractor specified therein to perform the same as in 
this section provided except in accordance with the provisions of subsections (d), 
(e), and (f) of this section, 

(qd) If a subcontract specified in a lump-sum construction contract shall fail 
or refuse to perform or complete his subcontract in accordance with the terms 
thereof, the contractor may engage a substitute or different subcontractor pro- 
vided he first submits in writing 1@ Name and contract 
price of the substitute subcontractor. 
] 
i 


(e) If a contractor under a 


to the contracting agency t 


ump-sum construction contract is able to secure 
or have performed any Class of mechanical specialty contract work by a different 
or substitute subcontractor at a lower cost than the cost of the contractor or 
subcontractor specified in his contract, the contractor may engage such substitute 


subcontractor: Provided, That he first submits to the procuring agency in writing 


of the name of the substitute contractor and a copy of the proposed contract with 
such substitute subcontractor and such substitute subcontractor is approved in 
writing by the procuring agency: And provided further, That in case of construe- 


tion contracts made or awarded after bids pursuant to advertising that such 
substitute subcontractor shall be one whose name was set forth as a proposed 
subcontractor in one of the bids filed pursuant to such advertising. 

(f) In the event a contractor shall have mechanical specialty work performed 
by a different or substitute subcontractor under paragraph (d) or (e) of this 
section, the total contract price of his lump-sum construction contract shall be 
adjusted by the full net difference in cost in the event such substitution shall 
result in a lower cost to the contractor than that specified for such mechanical 
specialty work in the construction contract. 

(g) This section shall not be construed to apply to the following construction 

(1) Contracts to be performed outside the continental limits of the United 
States which shall be deemed to include Alaska. 

(2) Contracts in which the aggregate amount or the estimated aggregate 
amount involved does not exceed $25,000 





3) Any contract with specific reference to which the agency head determines 
that the procedure prescribed herein would result in undue delay and that the 


public exigency will not admit of the incident delay. 
SI 1, An executive agency may at any time require any contractor or sub- 


eontractor under a eonstruction contract or submit all subeontracts and bids 
and all books, accounts, records, and correspondence in connection therewith, all 
of which sha be preserved subject to inspection and audit by tlie Comptroller 
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General of the United States until the expiration of three years after final 
payment under any such contsruction ¢ontract. 

Sec. 5. For the purposes of this Act 

(1) The term “executive agency” means any executive department or inde- 
pendent establishment in the executive branch of the Government, including any 
wholly owned Government corporation. 

(2) The term “construction contract” shall mean a contract for the erection, 
repair, moving, remodeling, modification or alteration of any public building 
or public improvement and the erection, repair, moving, remodeling, modification 
or alteration of any building or structure upon real estate intended for shelter, 
protection, comfort, convenience or for production or processing including with- 
out being limited to, bridges, tunnels, dams, foundations, piers, abutments, via- 
ducts, aqueducts, reservoirs, water supply projects, water control projects, water 
power development projects, hydroelectric development projects, disposal proj- 
ects, transmission lines, locks, docks, jetties and breakwaters 

(3) The term “mechanical specialty work” in connection with a construction 
contract means (a) all plumbing work including but not limited to the furnish- 

ng and installation of sewer, drainage, water supply and distribution piping and 
plumbing materials, equipment and fixtures, (Db) all heating, piping, air con- 
ditioning and ventilating work including but not limited to furnishing and 
nstalling heating, piping, air conditioning and ventilating materials, equip- 
ment and fixtures, and (¢) all electrical work including without being limited to 
the furnishing and installing of electrical materials, equipment, and fixtures. 

(4) The term “contractor qualified to perform mechanical specialty work” 
means a contractor as herein detined who customarily performs himself and 
does not subcontract plumbing work or heating, piping, air conditioning and 
ventilating work, or electrical work, as the case may be, and who has and 
maintains a supervisory, administrative and technical staff which has proven 
on previous projects to be competent to supervise, control and direct such class 
of mechanical specialty work in connection with construction projects. 

(>) The term “independent mechanical specialty subcontractor’ means a 
person who as subcontractor undertakes with a contractor to do and does 
mechanical specialty work under a construction contract with independent finan- 
cial responsibility to the contractor for administrative and technical supervision 
of mechanical specialty work and the completion thereof including the payment 
for labor and material thereon and who has and maintains a supervisory, ad- 
ministrative, and technical staff which has proven on previous projects to be 
competent to supervise, control, and direct the particular class of mechanical 
specialty work involved. 

(6) The term “contractor” means a person having a direct contractual re- 
lationship as prime contractor with an Executive agency, acting either on its 
own behalf or on behalf of any other agency or corporation, for the performance 
of a construction contract. 

(7) The term “person” means an individual, corporation, partnership, associa- 
tion or other organized group of persons. All references to contractor or sub- 
eontractor shall include individuals, corporations, partnerships, associations, 
or other organized groups of persons who are contractors or subcontractors. 

(S) The terms “lump-sum contract’ and “lump-sum construction contract” 
means a construction contract, whether awarded after bid or negotiated, under 
which the price is fixed or to be fixed by any method other than cost plus a fixed 

Senator Kincorr. Because of widespread interest in the bill, this 
subcommittee designated by Senator McCarran, chairman of the full 
committee, has invited testimony from all persons who have an interest 
in this proposed legislation. I wish to emphasize this subeommittee 
is anxious to hear all witnesses who care to appear, in order that we 
may obtain every possible viewpoint on the merits of the proposal. 

In the course of these hearings we will not only receive testimony 
from public witnesses, but also from any representatives of the inter- 
ested Government departments who care to offer comments. Re ports 
have been requested from the following Government departments: 
Departinent of Justice, General Services Administration, Comptroller 
General, Department of Defense, Department of the Interior, and 
Federal Trade Commission. 
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In view of the fact that so many persons have requested to be heard 
on this bill, it will be impossible to conclude the hearings today, and 
during the day the Chair will announce a date for the next hearing. 

I wish to repeat that this subcommittee will give all interested 
parties a chance to be heard, and these witnesses who are not able to 
be heard today will go on toa later date. 

Our first witness is Senator Sparkman, chairman of the Small-Busi- 
ness Committee of the Senate. 

These hearings are for the purpose of perfecting bills if there are 
things wrong with them, as well as for the purpose of opposing and 
favori Ing bills. So we alw: ays we ‘leome suggestions that we can take 
into consideration that possibly might perfect amendments to the bill 
to make it more workable. There is no place from which that can 
come better than from experienced people in the particular field 
involved in the bill. 


STATEMENT OF HON. JOHN J. SPARKMAN, A UNITED STATES 
SENATOR FROM THE STATE OF ALABAMA 


Senator SparkMAN. Mr. Chairman and gentlemen of the subcom- 
mittee, 1 welcome the opportunity you have given me to appear before 
you concerning 8. 2907. 

This bill has been drawn to correct certain practices in the specialty 
contracting industry. The specialty contracting industry, which in- 
cludes plumbing, electrical, and heating contractors, is made up of 
approximately 75,000 independent concerns. As chairman of the 
Senate Small Business Committee, my special interest in this bill 
stems from the fact that the great majority of the concerns in the 
specialty contracting industry qualify as small business. 

Our committee has received complaints from several representatives 
of these industries. These complaints are aimed at principally two 
practices in the industry which reportedly operate to the detriment 
of the spec li alty ’ contractors 

The first of these compl: tints relates to the awarding of cost-plus- 
a-fixed-fee contracts under which general contractors undertake spe- 
cialty contracting in which they have no previous experience. The 
charge has been made that under cost-plus-a-fixed-fee contracts the 
Government underwrites the expenses of general contractors and 
mechanical specialty work such as electrical work. heating, and 
plumbing, which the general contractor would normally subcontract 
to mechanical specialty contracts. 

Senator Kixeore. Is it not a fact that as the general contracting 
industry is on a competitive bidding basis, normally the subcontractor 
is highly welcome, because his specialized organization can reduce the 
cost of that particular phase of the work / 

Senator SearkMAN. I would agree with you, Mr. Chairman, in that 
statement. 

Senator Kitcore. But of course if there is no limit on the cost, why 
then they do not use them. 

Senator SpaRKMAN. If there is no limit on the cost, there is more 
or less an incentive in the other direction. 

Senator Kincore. And in these particular industries, add to that 
painting and sheet-metal roofing, and things of that kind, they are 
specialty jobs. 
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Senator Sparkman. Yes, that is true, and in normal times, and I 
think this bill takes care of the business which normally does the whole 
job, but in normal times most of this type of work that I am talking 
about would be done by subcontracting. 

Now, of course we realize that some businesses do all, some general 
contractors do all of it, and I think that the bill megs ly provides for 
them to continue tado that. But this is to prevent them from spread- 
ing the work beyond what they have been doing at the cost of the 
Government, because of the cost-plus-a-fixed-fee contract basis. 

Senator Kincore. And building up new departments in their organi- 
zation at Government ¢ xpense, 

Senator SparKMAN. Yes, s! 

Senator Kingore. If you ‘eens, in the repair work on the White 
House, the contract had to be a cost-plus-a-fixed-fee, but it was so 
drafted that a general contractor took it on that basis but had to sublet 
on competitive bids every part of the work except the foundation, on 
which he could get no accurate estimates. So the only part that was 
actually done on a cost-plus was the foundation, except that we paid 
the general contractor a fee for supervising the Sale? job and getting 
the bids together. That is What this bill contemplates, making th: ut 
work every place, if possible. 

Senator SparkKMAN. During my period of service in the House of 
Representatives I was a me mibe r of the C ommittee on Military Affairs. 
In 1942 our committee undertook an investigation and conducted ex- 
tensive hearings with relation to the national defense program. On 
the basis of those investigat ions and hearings we coneluded that cost- 
plus-a-fixed-fee contracts—and I quote— 
permitted excessive personnel, inordinate salaries and led to the refusal on the 
part of contractors to sublet specialty contracts such as electrical installations, 
plumbing, heating, and the like when they were totally unprepared either to plan 
or execute them. 

The source of that was House Report No, 2272, Seventy-seventh 
Congress, second session, page 45, 

Our committee recommended at that time that steps be taken by the 
Secretary of War to incorporate, and I quote again from the report— 
in all contracts for construction a requirement for the utilization by general con- 
tractors of specialty Contractors, on that part of the work which, under normal 
contractor practices is performed by specialty contractors, such as plumbing, 
heating, and electrical installations, wherever required. 

If it can be demonstrated by a general contractor that specialty contracting 
has been customarily performed by his own organization and that his existing 
organization is competent to perform such work, he may be permitted to do so. 

That is the same report, page 74, and I should like to submit for the 
record exhibit A which gives that quotation. 

Senator Kitcore. That will be entered in the record. 

(The document referred to is as follows:) 

In 1942 the Committee on Military Affairs of the House of Representatives 
made a study of the progress of the national defense program. This study 
involved more than 1,400,000 words of testimony from 250 witnesses, more 
than 257 investigations, and over 120,000 miles of travel. It culminated in a 
378-page report (H. Rept. No. 2272, 77th Cong., 2d sess.). The committee in its 
conclusions set forth in this report stated (at p. 48): 

“The committee at the outset of this huge war construction program was not 
disposed to be overeritical and felt that cost-plus-a-fixed-fee contracts, although 
in the nature of a necessary evil, served their purpose in a time when no work- 
able alternative was available, This type of contract, among other things, per- 
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mitted excessive personnel, inordinate salaries, and led to the refusal on the 
part of contractors to sublet specialty contracts such as electrical installations, 
plumbing, heating, and the like when they were totally unprepared either to 
plan or execute them. Heavy equipment, an expensive item, has been found in 
excessive quantities, unrestricted use of light equipment at Government expense 
and without proper checking has been shown, and without attempting to relate 
in detail that which can be found more fully explained in part 2 of this report, 
nearly every conceivable type of extravagant waste bas been reflected by these 
investigations.” [Italics added.] : 

On the basis of this conclusion that the practice of cost-plus general contrac 
tors undertaking mechanical specialty work for which they were not qualified 
resulted in extravagant waste, the committee made the following as its first 
recommendation (recommendations, p. 47): 

“1. That steps be taken by the Secretary of War with a view to having in 
corporated in all contracts for construction a requirement for the utilization by 
general contractors of specialty subcontractors, on that cai of the work which, 
under normal contractor practices is performed by specialty subcontractors, 
suc h as plumbing, heating, and electrical installations wherever required. If 
it can be demonstrated by a general contractor that specialty work has been 
customarily performed by his own organization, and that his existing organiza 
tion is competent to perform such work, he may be permitted to do so.” 


Senator SparRKMAN. You may recall an agreement incorporating 
the recommendation of the House MG lit: wry Affairs Committee was 
executed between the represe ntatives of the de fens » agencies and the 
building and construction trades department of the American Feder- 


ation of Labor aad was in use in World War IL. And I offer for the 

record, Mr. Chairman, another exhibit, which I have marked “B.’ 
Senator Kricorr. That will be made a part of the record. 

(The document referred to is as follows:) 

{Extract from so-called OPM agreement made between pe re of the defense 
agencies Army, Navy, and Mariti) Commission) and the building and construction 
trades department of the American Federation of Labor, aueseted July 22, 1941, and 
in effect during World War II} 

1. Uniform overtime rates 
* * * Where work is required in excess of 8 hours on any one day or 

during the interval from 5 p. m. Friday to 7 a. m. Monday, or on holidays, such 

work shall be paid for at 1% times the basic rate of wages. 
* . + ” * e * 

4. Subcontractors 
It shall be the policy of all Federal contracting agencies to require the utiliza- 

tion of specialty subcontractors on those parts of the work which, under normal 

contracting practices, are performed by specialty subcontractors; subject, how- 
ever, to the following: 

(a) When a general contractor can demonstrate that specialty work has been 
customarily performed by his own organization and that his existing organiza- 
tion is competent to perform the work, he may be permitted to do so. 

(b) Where the performance of specialty work by specialty subcontractors 
will result in materially increased costs or inordinate delays, the requirement 
hereinbefore mentioned may be waived. 

Senator SrarkMAN. That agreement remained effective during 
World War IT in accomplishing the recommendation of the House 
Military Affairs Committee. That agreement is no longer in effect. 

Section 2 of S. 2907 proposes legislation which would achieve the 
objectives recommended by the House Military Affairs Committee in 
1942. Section 2 would answer one of the principal complaints coming 
to the Senate Small Business Committee with respect to the perform- 
ance of mechanical specialty work on cost-plus-a-fixed-fee contracts. 
In my judgment that section of the bill is highly desirable. By its 
terms if would not work any hardship on general contractors who 
customarily perform mechanical specialty work. 
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Section 8 of the bill deals with lump-sum contracts and seeks to 
correct the second principal abuse referred to by specialty contractors 
in their correspondence with the Senate Sm: all Business Committee. 

Section 3 is designed to prevent the practice of bid shopping. I am 
certain that the vast aed of general contractors are opposed to 
the practice of bid shopping. 

Section 3 of the Code of Ethical Conduct of the Associated Con- 
tractors of America, Inc., states in part as follows: 


Ethical conduct with respect to subcontractors and those who supply materials 
requires that 

38. The contract should preferably be awarded to the lowest bidder if he is 
qualified to perform the contract, but if the award is made to another bidder, it 
should be at the amount of the latter’s bid. 

4. In no case should the low bidder be led to believe that a lower bid than his 
has been received. 


I offer exhibit C. 
Senator Kingore. It is made a part of the record. 
(The document referred to is as follows:) 


[Extract from Undivided Responsibility—Key to Lower Construction Costs, published by 
the Associated General Contractors of America, Inc.]} 


10. Ethics of the industry 


The general contractor, acting on behalf of the owners, assumes the respon- 
sibility for the observance of industry ethics on the project, and for the fair and 
equitable treatment of all persons and organizations involved in the construc- 
tion. 

Through the years there have been developed codes of ethical conduct; stand- 
ard contract forms; bidding, awarding, and administrative procedures; and 
various customs and practices which have been found by experience to be fair 
and equitable to all parties, and to be conducive of the most efficient construc- 
tion operations. 

These principles are guides to sound business practices by which the various 
groups in the industry can work together harmoniously to provide the marimum 
value to the owner for his investment in construction. 

When the general contractor assumes undivided responsibility for construe- 
tion of the project, he also assumes the responsibility on behalf of the owner for 
the observance of these industry practices which are in the best interests of his 
client. 

~ € * * * + * 

This booklet has set forth many of the advantages to owners of awarding one 
general contract for construction of a project, or for those major portions of a 
project which require interlocking operations. 

An important part of the construction procedure is the bidding and award of 
specialty contracts for various specialized purtions of the work. Specialty con- 
tractors perform essential and vital portions of the project. 

It is obvious that the bidding and award of such contracts should be done 
ethically and in accord with sound business practices. 

Sound business procedures for the bidding and award of specialty contracts, 
and for the purchase of materials, are set forth in section 3 of the Code of 
Ethical Conduct of the Associated General Contractors of America, which states 
as follows: 


ooryy 


rhe operations of the contractor are made possible through the functioning 
of those agencies which furnish him with service or products, and in contracting 
with them he is rightfully obligated by the same principles of honor and fair 
dealing that he desires should govern the actions toward himself of architects, 
engineers, and client owners. 

“Ethical conduct with respect to subcontractors and those who supply ma- 
terials requires that— 

“1. Proposals should not be invited from anyone who is known to be un- 
qualified to perform the proposed work or to render the proper service. 

“2. The figures of one competitor shall not be made known to another before 
the award of the subcontract, nor should they be used by the contractor to 
secure a lower proposal from another bidder. 
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3. The contract should preferably be awarded to the lowest bidder if he is 
qualified to perform the contract, but if the award is made to another bidder, 
it should be at the amount of the latter’s bid. 

“4. In no case should the low bidder be led to believe that a lower bid than his 
has been received. 

“D>. When the contractor has been paid by a client owner for work or material, 
he should make payment promptly, and in just proportion, to subcontractors 
and others.” 

(The above quotations appear on pp. 18, 14, and 15; italics have been added.) 


Senator SparkKMAN. The Handbook of Architectural Practices 
issued by the American Institute of Architects in 1951 made the 
following comments with regard to the practice of bid shopping, 
and I quote: 


Dickering of subbids after the contract is let is of advantage to no one but 
the contractor and sometimes May prove a boomerang to him. It is to the 
advantage of the owner that the subcontracts be let to responsible bidders at 
reasonable prices. If the names of the proposed principal subcontractors are 
given in the proposal, and form part of the accepted bid, their status is dcetcr- 
mined and no second bidding for cut-rate prices is possible for those portions 
of the work. If any of these subbidders are incompetent or unfit, substitu- 
tions of satisfactory ones can be arranged before the contract is signed, Fur- 
thermore, the naming of subbidders permits a more intelligent analysis of the 
low bid and indicates the general class of work to be expected. 


And, Mr. Chairman, I should like to offer exhibit D for the record. 
Senator KizGore. It will be made a part of the record. 
(The document referred to is as follows:) 


[Excerpt quoted from the Handbook of Architectural Practices issued by the American 
Institute of Architects (1951) ] 


Now, unless the greatest care has been taken to include in the invitation none 
but bidders of the highest character, the lowest bid is likely to come from a 
contractor who has made it by adding to the cost of his own work all the 
lowest subbids he could get and then perhaps knocking off something in the 
hope that a lucky chance will leave him a profit. If he gets the contract he 
does not close with the men whose bids bave enabled him to win the work, 
perhaps a poor enough lot, but he employs every art further to depress their 
bids or he seeks out other subcontractors at still lower figures. It needs little 
imagination to picture the result of such a course on the quality of the werk, 
and the course is not an unusual one. Such contri a are mere brokers of 
other men’s services. Their interest is not in the integrity of the work (p. 48). 

Dickering of subbids after the contract is let is of sccmhaee to no one but 
the contractor and sometimes may prove a boomerang to him. It is to the 
advantage of the owner that the subcontracts be let to responsible bidders at 
reasonable prices. If the names of the proposed principal subcontractors are 
given in the proposal, and form part of the accepted bid, their status is deter- 
mined and no second bidding for cut-rate prices is possible for those portions 
of the work. If any of these subbidders are incompetent or unfit, substitutions 
of satisfactory ones can be arranged before the contract is signed. Further- 
more, the naming of subbidders permits a more intelligent analysis of the low 
bid and indicates the general class of work to be expected (p. 62). 

Senator SparkMAN. Section 3 of the bill is designed to abolish the 
practice of bid s shopping. 

In my judgment it is important in today’s economy to protect the 
— and vitality of the many small concerns making up the spe- 

alty contracting industry. The evils inherent in cost- plus- a-fixed- 
fee contracts and in the practice of bid shopping work a definite hard- 
ship on the members of the industry. These practices have the effect 
of concentrating mechanical speci: alty work in large firms and enfore- 
ing the small independent concerns out of business. For these reasons 
I believe it is important that S. 2907 receive the approval of this com- 
mittee and of the Congress. 
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I would like to add a few comments, if I may. I have had several 
letters from general contractors objecting to this legislation. How- 
ever, their objection has been of a general nature, I have invited them 
to point out spec ific objections. I have not yet received replies to 
those, and I assume they will have a representative testify on the leg 
lation. But I do not conceive of anything in this legislation aid 
the general contractors, because if in the past they have been doin 
this, they are certi uinly ‘protecied under the provisions of this bill. 

Now, there is one other thing I would like to comment on. I have 
said that my interest in it grew primarily out of the interest of small 
businesses, as such. There was handed to me a memorandum by one 
who I know is greatly interested in small business, and he t: akes a 
different viewpoint from the one that I take, and I want to state it 
because I think it is something to be considered. 

His argument is that there are two ways of helping small business. 
One is to give them a clear chance to compete, and T agree with that 
statement. The second, he s: avs, is to subsidize. He claims that this 
type of legislation is the second type rather than the first. I do not 
agree with him in that conclusion at all. I find nothing in here in 
the form of a subsidy, and it is not subsidizing, according to my inter- 
pretation, in any sense of the word. 

What we are really trying to do is to give to the small-business man 
who throughout the years has built his business on this specialty con- 
tracting type of work a clear chance to compete in the field of bidding 
on these contracts, and it is the principle of subcontracting upon which 
our mobilization effort must be in large part built if we are to succeed, 
simply because there are not enough big businesses throughout the 
country to do the job without subcontracting great parts of it, and 
what this legislation seeks to do is re: ally to provide an orderly organ- 
ized way of subcontracting the specialty parts of these big cost-plus-a- 
fixed- fee contracts, 

Senator Kingorr. Is it not an actual fact, Senator Sparkman, that 
if something is not done that we are subsidizing the general contractor 
who desires to set up a new department in his organization at Govern- 
ment expense ‘ 

Senator SpaRKMAN. Yes, in effect it is. 

Senator Kircore. It is the subsidization of the setting up of his staff 
and his own experience in that kind of work. 

Senator SparkKMAN. I would not have called it subsidy, but it is 
really that. In other words, the Government in many instances, and 
I would not say in all instances, but in many instances the Government 
will be in effect paying the cost of developing a new business in which 
that business has not heretofore been engaged. 

Senator Kincorr. I do not know whether you remember it or not, 
but the House Small Business group in Los Angeles, and I was there 
with them, at a time when the airplane frame manufacturers had sud- 
denly decided*to cut out a great part of the vendors, and make pre- 
viously purchased parts themselves. We found it was running up he 
cost of airplane frame manufacturers, and incidentally was squeezin 
the local people out of business. 

Another advantage of the subcontract is that in communities where 
there is no general contractor big enough to handle a big job, you still 
get a certain amount of that contract let to local people who are com- 
petent to carry the work on, is that not a fact ? 


or 
s 
or 
- 
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Senator Sparkman. Yes, I would agree with you on that, Mr. 
Chairman. 

Senator Kitcore. So it is beneficial to the nearby communities as 
well as to the contractors in those communities. 

Senator SparkMAN. Yes, sir; we are talking about specialty con- 
tracting, and it is just that. 

Senator Kingorr. And you have to have those specialties in every 
community. 

Senator SparKkMAN. Yes, and I will tell you a little experience that 
I had a year or two ago that taught me something. There was an 
Army post down in my section, in my State, that was rejuvenating the 
buil lings and getting ready for use, and there was a tremendous 
amount of plumbing to be used. They started hiring plumbers or 
mechanics or whatever they called them on civil service, and some 
of the plumbing industry « objected very strenuously and came over 
and had a talk with me, and I said, well, I asked this question, and I 
said, “Does that hurt you fellows? It looks like your plumbers would 
simply take advantage of the opportunity to go in and do the work,” 
and they all seemed greatly surprised. They said, “You know, the 
plumbing industry does not work that way. They are contractors 
and not employees.’ : 

1 think that that is true with most of this type of specialty work 
that we are talking about here. The plumber has his shop in the 
little community regardless of how big or how little it m: Ly be, and he 
has his men that are set up, and they are there to take care of the 
plumbing needs of the community and to fill the contracting needs that 
may come along, and it is only right and fair that they should have a 
chance to share in this work that is being done by the Government. 

Senator Kitcore. And in normal routine the general contractor 
would ask those people for bids. 

Senator SpaArKMAN. That is correct. 

Senator Kitecore. For the various specialty lines where he is bid- 
ding, and based upon their bids plus what he estimated the work he 
did would cost, would be his bid, is that not right ? 

Senator SparkMAN. That is right. 

Senator Kingorr. And they would actually do the figuring of 
that part of the work for him and remove from his staff the burden 
of doing that figuring. 

Senator SPARK ' in. And competition would really enter the field, 
because it would be thrown open and every one of these specialty 
contracting lines would have a chance. 

I would like to stress again that some general contractors do all 
of the work across the board, and this bill takes care of them, and it 
takes nothing away from them at all. 

Senator Kircorr. May I ask you this, Senator Sparkman, as I have 
no information and no experience with this sort of thing, but is it 
ever true that subcontractors may give different bids or different esti- 
mates to different general contractors, which constitutes favoring one 
general contractor who is bidding on the project as against another 
general contractor, and have you ever run into that ? 

Senator Sparkman. I do not recall any instance of that. I am just 
not prepared to say or to answer either way because I do not know. 
I can see, of course, there can be abuses in anything, however, if you 
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have got half a dozen plumbers, plumbing businesses, bidding on a 
job, they are going to sharpen their pencils pretty well. 

Senator Kingore. But the plumbers and the electricians and a few 
subcontractors get together and make it impossible for one general 
contractor to get a bid by favoring another general contractor by 
lower bids on that. 

Senator SparkMAN. I do not know about that, and I suppose, if 
that could be proved, it would be illegal. 

Senator Kitgorr. Of course it would, and I just wondered if you 
had any experience of that sort in Government contracts. 

Senator SparkMAN. I do not recall that we ran across it. My first 
experience with this was in the beginning of the Second World War. 
Of course, during the First World War we had the old cost-plus con- 
tracts, which cost us a world of money. When we started to get ready 
for the Second World War, we devised a new plan which was cost- 
plus-a-fixed-fee, and so that the fee would not increase, at least, with 
the cost. In 1942 the House Military Affairs Committee made a very 
extensive study of this thing, trying to find ways in which to cut down 
on the cost of our defense program. ‘This was one of the principal 
recommendations of that committee, and it was actually practiced 
during World War II, but went out of effect, or has gone out of etlect, 
since the end of World War Il. [believe it aia well during World 
War II. 

Senator Kincorr. Of course, is it not a fact that with meres 
transportation you are not limited to one community for your bid- 
ders, and you can get them from a number of communities because the y 
will commute for 50 or 60 miles to a job and take their whole crew 
with them. 

Senator SrarkMAN. That is right. 

Senator Kitcorr. So that you get practically almost half a State 
eligible to bid on specialty contracts, and that knocks collusion pretty 
much in the head. 

Senator SparKMAN. It seems to me it would be pretty hard to get 
a collusive agreement covering an area as big as those that wanted to 
bid. ‘There is a military installation at my home town, and they have 
been doing a good bit of building of late, and I know that on the 
spec ialty contracts there they had bidders from Atlanta and Birming- 
ham and the local bidders and maybe from Nashville, and I am not 
sure, but they had an area that must have covered a radius of pretty 
close to 200 miles. 

Senator Smirn. Could you tell me about this provision on page 4, 
where it says: 

Provided there is specified in the bid a written statement in the contract as 
required by subsection (a) of this section that the contractor will himself 
perform such class of mechanical specialty work and the cost at which he per- 
forms the same. 

How will that work out? Of course, he would have to state the cost 
of the job that he was going to perform in lieu of a subcontractor, 
and that is what that means, is it not ¢ 

Senator SparkMAN. LI assume that that is right. 

Senator Smirn. If the subcontractor’s bid was $5,000, he would 
have—if he was going to do that job, as a general contractor, he would 
have to show that he was doing it—at what price he was doing it. 
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Senator SpaRKMAN. Yes; and, in other words, it would give him the 
right to stand in the shoes of the subcontractor himself, except it would 
be a part of his prine ipal contract. 

Frankly, I am not too prepared with reference to details, and I 
would not want that to be taken as a complete answer. 

Senator Kincorr. One of the reasons for that is this fact: That a 
man equipped to do that, if he has no competition in general contracts, 
could run up some of ae specialty work above what it could be done 
at the local level if he would subcontract. and thereby raise the lump- 
sum bid pretty high. 

For instance, we had this recently in which two general contractors 
only were interested, and this is on a lump-sum bid, and they said they 
would not bid on anything unless they could bid the w hole thing, every- 
thing, and actually parts of the work could have been done cheaper 
had they been able to get them to break that down. It was on a build- 
ing project, and I had a great number of complaints about it. 

Senator Henprickson. May I ask the distinguished chairman of the 
Small Business Committee why the bill excludes contracts performed 
outside of the continental limits of the United States. As I under- 
stand it, we are constructing a lot of air bases all over the world, and 
I just wonder why we exclude those contracts. 

Senator SpaRKMAN. I think the reason for that is, you will find 
nearly all of these provisions usually exclude contracts performed 
outside the United States due to the fact that you run into variable 
conditions in all of those countries, and many times you are not able 
to find people there who can do the job and the contractor simply 
must transport an 1d must take with him everybody to do everything. 
I think that would be the answer. 

Senator Kintcore. May I] Sit) on that line, that it was necessary on 
account of the question of secur ty. There might be reasons for that 
because of security risks, and they did not want to handicap them on 
the se urity question. That is the 1 eason for putting that in. 

Senator Henprickson. And then the amount, the limitation, $25, 
000, what prompted that? Is it just an arbitrary sum ¢ 

Senator SPARKMAN. I could not say, but I assume that it just was 
felt that a contract less than that perhaps would not justify being 
required to be broken up. 

Senator Smiru. Does that have to do with the cost or expense to 
the Government of checking any of these contracts, and it presupposes 
that the Government will check to see that this law has been complied 
with ? 

Senator Sparkman. I think in giving the contract they would have 
to see that this was complied sil and I do not think it would be 
anv additional cost to the Government. I think it is just a matter 
of part of the contracting procedure. 

Senator SMITH. Who would enforce this law, the observance of this 
law ¢ 

Senator Kincore. The agency involved would have to do that, of 
course, 

Senator Smirnu. The agency itself? 

Senator Kinaorr. Yes. 

Senator Sparkman. And I think you would find the principal way 
of checking it would be through the office of the ( ‘omptroller General. 
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Unless it is complied with, then the contractor would not be entitled 
to his pay. 

Senator Henprickson. Is it not true that subsection (3) of section 
2 authorizes the agency to waive the provisions of the bill entirely 

Senator SPARKMAN. That is subsection (3) of section 3. It Says, 

“Any contract with specific reference to which the agency head deter 
mines the procedure prescribed herein would result in cade delay, 
yes, that is true. But in other words, I think the national welfare is 
protected on that. 

Senator Iitcore. May I say on that, Senator Hendrickson, that 
that is a safe move because the General Accounting Office has the ao 
check-up on that through the Comptroller General, and if he det 
mines that the agency has arbitrarily exercised the power, they can 
refuse to approve it. 

Senator Henprickson. But it does allow for an absolute waiver. 

Senator Kincore. Might I cite you an absolute example on that ‘ 
In 1930, I believe it was, they decided to have Army maneuvers at 
Fort Knox, Ky., the next year. They did not have water enough to 
accommodate the number of troops that were there. They uncder- 
took to let a time limit contract, the price of which was high, and the 
Comptroller General turned thumbs down on it and so they had to 
let it to general bid with no time limit, and as a result the troops went 
through that. They might as well have been out in the Sahara Desert 
as far as water Was concerned, and you had hot only hardship but you 
had a lot of sickness from it. 

There was a case where the Department should have been able under 

law to waive it. But the law at that time prescribed that they 
could not put a time limit in, and so in this it gives the Department, 
and the Comptroller would not have cone against them had they 
waived it on that occasion. So you have to have some loopholes to 
take ¢ are of emergencies. 

[s there anything further, any further questions / 

Senator Smirg. On page 7 under the term “Construction contracts” 
you list a great Wad items there. Are all of those items susceptible 
of b ‘ing divisible from other parts of the contract so that the contract 
could he let with respect to each of those items, how would a eeneral 
contractor handle that situation ¢ 

Senator SpaRKMAN. You are talking about the mechanical specialty 
work in subsection (3) ¢ 

Senator SmMirH. On page ad Savs the construction contract shall 
mean all of those things there. 

Senator SearKMAN. I think that simply is a definition of what we 
1) nea n when we use “construction contract” m here, and I do not think 

he fact that they are divisible or not has any particular part in it. 

Now, in the next subsection I think there that these things would 
be probably divisible, where we referred to mechanical specialty work. 

Senator SmirH. This is intended to cover any construction contract, 
is it not? 

Senator Sp \RKMAN, You mean subsection (2)? Yes, I think that 

true, and in giving the definition there, everything we us ually think 
of in that connection is given, so that the term would be ¢] early de 
fined. Or perhaps I had better say fully defined. 
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Senator Kircorr. Is there anything further? Is there anything 
further, Senator Sparkman ? 

Senator SPARKMAN. Nothing further. 

Senator Kincorr. Thank you very much, Senator Sparkman. You 
may be excused now. 


STATEMENT OF C. W. MOSELEY, VICE PRESIDENT OF R. H. BOU- 
LIGNY, INC., AND NATIONAL ELECTRICAL CONTRACTORS ASSO- 
CIATION, INC. 


Senator Kincorr. Mr. Moseley, you have I believe a prepared paper. 
You are vice president of R. H. Bouligny of Charlotte, N. C.? 

Mr. Mosrerey. Yes. 

Senator Kingorre. You are also vice president of the National Elec- 
trical Contractors Association, Inc.: is that right ? 

Mr. Moserry. Yes. 

— itor Kincore. You have a prepared statement. If you care to, 
you may submit it for the record and high light it, tell us the points you 
want to emphasize, or read it, whichever you want to do. 

Mr. Moseiry. I should like to read a part of it, at least. 

Senator Kincorr. Suppose we submit the entire statement for the 
record and you read such parts as you want to call especially to our 
attention, in order to make the record complete. 

Mr. Moseiry. I submit that for the record. 

Senator Kincore. And you can also for the record make such state- 
ments from off the cuff as you care to make. 

ib Mosetry. I am going to put the statement in at the end. 

You have covered my background. I am vice president of R. H. 
Dillan . Ine.. of Charlotte, N. Ro. I would like to point out that 
this « ‘compat iv has been in business since 1921. It has been engaged in 
all phases of electrical contracting including the wiring of institution- 
al buildings, industrial plants, electric power plants, and the con- 
struction of all types of outdoor electrical fae ition: such as power 
lines. This company’s business is obtained from private industries 
and from governmental agencies, including the United States Govern- 
ment. It has acted in the capacity of prime contractor and subcon- 
tractor on jobs for the Un Ried States Government. However, it has 
not submitted a bid as subcontractor to a general contractor on any 
jobs ina number of years because we refused to be a party to the chisel- 
ing that now goes on in the negotiation of subbids. 

Senator Smiru. I wonder what you mean by that. 

Senator Kincorr. Go ahead and de fine th at. 

Senator Smirn. I would like to know about this chiseling right now. 

Senator Kingorr. By that you mean bid shopping ? 

Mr. Mose.try. Yes. There are several words that all mean the same 
thing and sometimes get confused. 

Senator Smiru. I have heard a suggestion that something like that 
was taking place. I would like to get down to it. I am glad you 
brought it out right at the start. : F 

Mr. Mose.ry. Let me put it this way: As an electrical contractor— 
fake my case I um asked to submit bids to a ceneral contractor on 
electric work based on certain kinds of specifications. I do that. 
Other contractors do that. The job is awarded to a general contractor 
on the basis of open competitive bids. The prices are published. The 
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price for the subbid is not published. After a general contractor is 
awarded the job, as Senator Sparkman pointed out, the code of ethic 
of the AGC provides that they should award mech: anical spec ialty work 
to the lowest bidder. 

Senator Smiru. You are talking of any contract now, Government 
or otherwise / 

Mr. Mose.ry. Anv contract, Government or otherwise. Unfor- 
tunately that is not the case, too many times it is not the case. The 
veneral ¢ ‘ontractor has the contract and then tells people what pr ice he 
has. He is attempting to get a lower price. He may go out and ask 
others, was did fia take their time and spend their inoney, to give him 


a bid. After it is all over and he has made certain inducements, pos- 


sibly, he gets a lower price. The result of that is that he has saved 
a oreat deal of money tor himself Vi hich he has I: reed to the Fed- 
eral Government or private agency. That is what I mean. 


Senator Smirnu. He bid the general contract on the basis of your bid 
and other subeontractor bids. After he vets the main bid, he goes to 
the subcontractors and tries to get their bids reduced so that he may 
have more profit on the job? 

Mr. Mose.zy. That is what I mean. 

Senator Smrru. Let me ask you this: I know very, little about this, 
but I have heard some suggestions made. Is there ever a case or do 
you know any case where the general contractor or sube ctor, par- 
ticularly the subcontractor, m 2) have an Sean ; h read of t me, 
and the subeontractor makes a bid higher than ordinarily he would 
perform the work for, and then after the contract is let, then he and 
the general contractor splits the portion that was above what the low 
bid might have been ? 

Mr. Mosevry. I do not see how that can happen unless there was 
some fixing voiIng on with the general contractor. 

Senator Sarru. You said chiseling. I wanted to know if you in 
cluded that sort of thing in it. 

Mr. Most LEY. | do not see how that could bappen. 

Senator Kingorr. In other words, in straight competitive bidding 
that might knock the eweneral contractor out of the contract if the 
contract is bid less ? 

Mr. Mosren.ry, Unless the contractor knew in advance he was going 
to get the job. 

Senator KiLGore. Yes, Of course it has happened. 

Senator Smrru. It has happened / 

Senator Kitcorr. Sure. 

Senator Henprickson. What you are saying is that if the first situ 
ation you described was done in all honesty, the second situation would 
have to be completely in violation of all the principles of law and 
ethies and everything else ? 

Mr. Moseiey. That is right. 

Senator Suirna. After a group of subcontractors bid on a subcon 
tract, does your code of ethics, or does the Associated General Con- 
tractors’ code of ethics require, from what I heard you say just now, 
that the person who bid in good faith as low bidder should get that 
particular job ? 

Mr. Mosetry. That is in the code of ethics of AGC. Senator Spark- 
man brought that out and put it in the record. 

Senator Smiri. You mean that is not lived up to sometimes? 


= 
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Mr. Mosetey. Very seldom. 

Senator SmirH. When a general contractor asks you and a group 
of subcontractors to submit a bid on plans and specifications, does he 
agree with the group that he has asked to bid that he will give the 
subcontract to the lowest bidder among that group ‘ 

Mr. Mosreiry. No, sir. 

Senator Kitcorr. Mr. Moseley, on a big contract, take the electrical 
phase of it, does your company spend considerable time and some 
money = getting up your estimate and bid to the general contractor ¢ 

Mr. Mosre.ey. It would cost considerable money, 

Senator Kincorr. Now, under this bid-shopping process, somebody 
who had not estimated at all might take and just cut a little bit under 
the estimate of a contractor he knew was good and who did do careful 
work and, without spending that money and time, get the job. Is that 
right ¢ 

Mr. Mosexry. It has been done many times. 

Senator Kincorr. Therefore he would make a bigger profit than you 
would make, had you gotten it at your bid 

Mr. Mosevey. If he didn’t spend the money that I spent trying to 
cross the col ntry, possibly. 

Senator Samiru. You did the research on what you should place 
your bid for and he got the benefit in cutting a little below what your 
bid was after he knew W hat your bid was. 

Mr. MoseLry. That is correct. 

Senator Kincore. Is it not a matter of fact that the normal process 
of contracting with no, shall we Say, eXtre vordini wy emergency Coh- 


ditions arising in normal times, that a @eneral contractor really bases 


his bid part yon his own heures and on on the bids he gets on the 
Sper alty figures on subletting: 1s that right ¢ 

Mr. Mose.ey. That may be true in some cases, Mr. Chairman. There 
was a time in this business when the meé anne specialty work was 
simpler than it is today, Il think the or ral contractor could possibly 
vet some general idea of what the price ol the mechanical specialty 
work should be by square-footage basis or some basis like that, but 
that da has long since passed due to the technical developments il) 
the electrical and heating and piping and air-conditioning field. Prac- 


tically all these jobs today are tailor-made. ‘They are designed in 
qgetall, &@ Great many of them. bv the architect o1 the engineer, and it 


requires an organization that has an estimating department and that 
estimating department must take off the materials and apply the labor 
very ca fully to arrive at the correct price. 


Senator Kincore. Any further questions? Have you developed this 
all vou want to levelop it, Senator Smith ¢ 

Senator Smiryu. Yes; for the moment. I am just trying to learn 
something. : 

Senator Kingore. Go ahead, Mr. Moseley. 

Mr. Mosriry. Senator, vou asked Senator Sparkman a couple o 
questions pertaining to practices in the field. I could answer ae 
You asked Senator Sparkman: suppose the contractors get together 
and refuse to bid to one general contractor. Of course that would be 


COtl QO! and wi uld be illegal, 

. ; f ras . : 7 ‘ 

senator SMITH. [hat was not quite the question | meant to ask. 
What I meant to ask was: Suppose there were six of vou subeontrac 


tors, Mr. Smith over here is one contractor. all on the same genera! 
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job. You bid him one price and others bid different prices, clearly 
competitive. Here is another contractor over here named Brown that 
you may like for reasons known to yourself. You like him better 
than you do Smith, therefore you bid lower on the same subcontract, 
hoping that he will get the job, perhaps because he is more pleasant 
to deal with. Has that ever taken place? 

Mr. Mosetry. It does take place, and for perfectly legitimate busi- 
ness reasons. In performing my type of contract the time of con- 
struction has a ereat deal to do with it. If one general contractor 
is going to take 4 months to do the job, another is going to take 8 
months to do the job, it costs me less to work for the man who is going 
to complete the work in 4 months. If one general contractor pays the 
estimates as the ‘yare due, pays the bills at the end of the month as they 
are due, that is also worth something as against the man who does 
not pay. 

Senator SurrH. Those would be the answers to one contractor who 
said you bid lower to some other general contractor than you bid 
to him. 

Mr. Moseiry. That is nv answer. 

Senator Kincorr. In other words, it is possible with one general 
contractor to really do your work cheaper ¢ 

Mr. Mosevry. It is. 

Senator Kingorr. And still make as good a profit as with another 
contractor at a higher price? 

Mr. Mosenry. That is correct. 

Senator Kitcorr. Anything further, gentlemen ? 

Anything further, Mr. Moseley, that you want to call attention to? 

Mr. Moseiey. Tf vou wish me to high ight this, 1 will have to look 
through it for a moment. 

Senator Smrru. If Mr. Moseley prefers to go through this, it suits 
me all rioht, 

Mr. Mosenry. It is apparent to all that the bill is divided into two 
sections; the first part (sec. 2) is an attempt to correct the evils that 
have existed and do exist in connection with cost-plus-fixed-fee con- 
struction contracts. The second part (sec. 3) addresses itself to cer- 
tain evils in the awarding of lump-sum contracts either after bid or 
negotiation. 

First, on the subje ‘tt of cost -plus fixed-fee contracts, I pe rsonally 
am of the opinion thant they are very seldom, if ever, justified at all 
In connection with construction. The only excuse for them is when 
the awarding authority does not know at the time of the contract 
what it wants and therefore finds it necessary to award a contract 
assuring the contractor of a certain return in dollars and to agree to 
pay all other costs. This type of contract is not conducive to effi- 
ciency or economy and in operation it inevitably involves considerable 
waste of public funds. There are situations in which because of the 
leneth of time and changing economic conditions it is difficult to 
arrive at an exact contract price, but in such cases a much better re- 
sult could be achieved by escalator clauses in relation to a lump sum 
rather than wasteful cost-plus contracts. 

Of all the abuses and extravagant waste inherent in cost- plus con- 
tracts, the worst and most inexcusable results from the awarding of 
cost-plus contracts to organizations that are not experienced in the 
type of construction called for by the contract. It is exactly the 
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Same to pe rmit cost-plus | ovene ral contractors on construction jobs to 
perform the mechanical specialty work involved therein such as elec- 
trical, heating, and plumbing on such jobs when they are not qualified 
to do such work proper lv or ec onomically, 

Se nator Kitcore. How long does it ti ike to set up, shall we say, an 

lectrical organization to take over a good-size electric job, to organize 
it and put it ‘together so that it will function ? 

Mr. Mosrerry. Well that, Mr. Chairman, is a hard question to an- 
swer. You have to first determine the size of the job and type of 
job. I could not answer that question. 

Senator Kincore. When you first set up your organization down 
in Charlotte, how long did it take before you were in shape to really 
go out and bid on jobs? I mean on big jobs. 

Mr. Moseiey. About 7 years. 

Senator Kitcore. For Instance, you have bee nh doing work out of 
Charlotte. If you yourself just stepped out of Bouligny and, shall we 
say, came up to Phi ladelphia and decided, “I am going into the 
alecbie contract business in Philadelphia,” how long do you sup- 
pose it would be before, in a strange territory, you would be able to 
build up an sheeninalion to start out and really do intelligent bidding 
on big 1¢ bs? 

Mr. Moseiey. It would take longer now that it did when my com- 
pany started in 1921. 
Senator IX ILGORE. Th: it is one of t he reasons behind this bill, waste 
- ager that is necessary in setting up, shall we say, an electrical 
1 plumbing or a sheet metal contracting department in a general 
rset pero s organization, when he has had no over-all organization 
in that before. Is that not right? 

Mr. Mosetey. That is correct. 

Senator Kincore. In your cost-plus-fixed-fee contracts that is done 
at the expense of the Government ? 

Mr. Mosevry. That is correct. 

Senator Kiicorr. In other words, your average contractor starts 
out by some experienced men who know one another getting together 
and setting up a business and gradually growing with that business 
as their contracts develop; is that right? 

Mr. Mose.ry. That is correct. I would like to read this part, Mr. 
Chairman. 

An interesting analysis of the result of bid shopping was made by 
the Tax Court of the United States in the case of Ring Construction 
Corp. (8 T.C. 1070), which decision subsequently went to the Supreme 
Court of the United States and was affirmed. I take the liberty of 
presenting an analysis of this decision and quotations therefrom in 
which the Tax Court found as a fact that— 

There is a policy among subcontractors either not to bid with a contractor 
known as a bid jobber or to bid so high that he, the subcontractor, can still come 
down on his price and get the job. 

The Tax Court further stated in that case that the petitioner before 
it made a saving in his costs of $616,254 by bid shopping after the 
award, and I quote: 

sy thus negotiating and haggling, better prices were obtained. This practice 
is sometimes called chiseling. * * * The difference between the actual 
cost of subcontracted items and the cost originally estimated by the petitioner 
amounted to $616,254. 
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The Tax Court then concluded that the price paid by the Govern- 
ment to the petitioner in this case was too high as a result of the prac- 
tice of bid shopping. Again I quote from the court’s opinion: 

Moreover, we think that the costs computed in bidding were high, not only be- 
cause of the general uncertainty of war market and labor conditions, but because 
Morris J. Ring expected to reduce them greatly by shopping among or haggling 
with subcontractors—a practice, under the evidence, causing subcontractors in 
general to bid high or refrain. He testified that he actually did so shop or 
haggle, and the subbids were thus reduced about $600,000. 

I think that was the case of negotiated contracts. The gener: al con- 
tractors themselves recognize that the practice of bid shop yping is not 
only unethical but operates to the disadvantage of the owner. I have 
here a copy of the pamphlet. Senator Sparkman has put that in the 
record. 


There is some further reference to the attitude or the publications of 
the American Institute of Architects on page 11: 

Dickering of subbids after the contract is let is of advantage to no one but the 
contractor and sometimes may prove a boomerang to him. * * If the names 
of the proposed principal subcontractors are given in the proposal, and form part 
of the accepted bid, their status is determined and no second bidding for cut 
rate prices is possible for those portions of the work. * * * Furthermore, 
the naming of the sub-bidders permit a more intelligent analysis of the low bid 
and indicates the general class of work to be expected. 

That is from the Handbook of Architectural Practice put out by 
the American Institute of Architects, and it is recommended there, as 
provided in section 3 of this bill, that separate bids and prices be shown 
Ina general contractor's bid, so that the architects on private work—or 
he can do it on private work—on Government work he has no choice 
but to award to the lowest responsible bidder gener: ally—but it will 
give the architect a chance to evaluate the bid, know what mechanical 
specialty contractor is going to do the work and at what price. ‘There 
is also a law in Massachusetts that provides that on State work the 
same thing be done. 

Senator Kingorr. Mr. Moseley, is it not a fact also that on a job 
where bid shopping has been practiced to a great extent it requires 
greater and closer inspection by the inspectors to make sure that the 
contractors live up to their contract ¢ 

Mr. Moseiey. That has been my experience. 

Senator Kivgorr. And that the gener: al contractor is in far poorer 
condition to bear down on his subcontractors than he would have been 
if he let it on an open, fair, competitive basis. 

Mr. Moseiry. That is my opinion. 

Senator Kineore. In that case he is right out in the open and per- 

fectly neutral and can jump on a subcontractor who is not living up to 
the specifications. 

Mr. Moserey. That is correct. 

Senator Smiru. If a new individual was starting a subcontracting 
business, by bidding different prices on the same projects, different con- 
tractors could keep that man out of business, could they not 4 

Mr. Mosexy. I think anyone going into business who had any busi- 
ness to award would get some bids. 

Senator Smrru. 1 was thinking about the man who might be very 
experienced but not in business for himself. Now, it would be possible 
for subcontractors to engage in the practice he is talking about just now 
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and almost keep that man out of business, could they not? Not quite, 
but he could interfere with the subcontractors ¢ 

Mr. Mosetry. No; I think there would be people who would bid to 
that contractor going into business. There would be some who would 
not bid. But there would also be some electrical contractors and 
plumbing contractors and some contractors in the mechanical specialty 
field also going into business. 

Senator Smiru. It might be perfectly natural for a group of sub- 
contractors who had pleasant dealings with one general contractor to 
prefer to deal with him rather than to try some new general contrac- 
tor; that is just human nature, is it not? 

Mr. Mosetey. It has not been my experience, It has not been the 
experience in our part of the country. 

Senator Kitcore. Anything further ? 

Senator Henprickson. You are operating in what radius from 
Charlotte? 

Mr. Mosetry. On inside construction, North and South Carolina; 
line construction, most of the southeast. 

I would like to read page 14: Helpful legislation has been passed 
ina numbe r of States governing State construction contracts. In my 
State of North Carolina we have a statute which requires separate 
bids on construction contracts. 

Senator Smirn. I recalled something about that. I thought we did 
have. 

Mr. Mosetry. That is, the State government lets four contracts on 
each project, one for electric work, one for heating and piping, one 
for plumbing work, and one for general work. Similar statutes have 
been enacted in New York, New Jersey, Pennsylvania, Ohio, Arkan- 
sas, and some such legislation, I believe, is also in existence in Dela- 
ware, Florida, Texas, and other States. Massachusetts has long had 
a statute which prescribes separate bidding culminating in the award 
of one general contract. I understand that contractors from that 
State will be available as witnesses who are more familiar with that 
procedure than I am. 

In a number of cases we have suggested to the Federal agencies 
that they use a similar separate contract or separate bidding pro- 
cedure. The agencies have countered with the objections that this 
separate bidding or separate contract procedure is cumbersome and 
involves additional administrative detail and would result in a loss 
to the Government of single undivided responsibility. Thus, if there 
were seperate contracts, the Federal Government agencies argue they 
would not be able to definitely fix responsibility for delays and faulty 
synchronization of the work . 

These objections to the separation of contracts have considerable 
merit in relation to Federal contracting, but the objections that the 
Federal agencies have expressed to separation of contracts are not 
valid and indeed have no relation to the legislative proposal here 
under diseussion. This bill in no respect diminishes the 1 responsi- 
bility of the general contractor to the Government for the entire job. 
It does not create any aired relationship between the Government 
and the subcontractor. It does not take away any of the functions of 
the general contractor as coordinator. Moreover, the bill has been 
drawn to parallel in many respects procedure actually in use in the 
Federal Government with respect to cost-plus and lump-sum con- 





FEDERAL CONSTRUCTION CONTRACT ACT 21 


tracts. It gives the Government no burden of direct supervision of 
mechanical s specialty work. 

Of course the bill leaves the Government completely free to make 
separate contracts in such instances where it feels them desirable, so 
that the Department of the Interior, for example, which does on 
occasion let separate contracts for mechanical specialty work, could 
continue to do so if it chose. 

With respect to the question of the administrative burden, I would 
like to mention only one more thing—that when Congress passed legis- 
lation in 1938 requiring subcontractors to be named by general con- 
tractors on public buildings construction contracts, this was vetoed 
by the President. However, that so-called Griswold bill had extrane- 
ous features requiring the Government to withhold from the general 
contractor penalties in an undetermined amount without adequate 
provision for their return, to assure payment of subcontractors and 
material men. 

It, moreover, required the Government to wait for 60 days after 
advertising before awarding the contract. It was accordingly sub- 
ject to serious criticism from the standpoint of administration which 
the bill here under discussion completely avoids. Moreover, as Presi- 
dent Roosevelt pointed out, that bill was not adequately designed to 
really cure the abuses of bid shopping at which it was aimed. 

I only mention this prior bill to point out that the legislation here 
under discussion is not subject to the same criticism and to express 
our opinion that S. 2907 would very effectively tend to correct the 
situation which the President’s message in 1938 admitted was an evil 
which should be cured, the evil being bid shopping. 

Senator Henprickson. Or, as you put it, chiseling. 

Mr. Mosexey. I have a copy of the President’s veto message on that 
bill. I don’t think I have a copy of the bill itself. The Griswold 
bill was something entirely different from what we are proposing here. 

L have copies of the Tax Court analysis of the bid shopping which 
1 believe should go in the record. 

I have some information here in regard to the OPM agreement, but 
a later witness is going to cover that in detail. 

That, with the filing of my written statement for the record, com- 
pletes my statement, unless there are some questions you may wish to 
ask. 

Senator Smiru. Does anything else occur to you that you want to 
tell us, because we want to get all the information about this we can. 
If there is anything that has occurred to you over and beyond your 
statement, feel perfectly free to say it now. 

Mr. Moseiry. Well, I just have this thought in mind, that the archi- 
tect-engineer or the owner can select the general contractor or the 
mechanical specialties contractor or such groups as he cares to deal 
with. 

In Federal Government work, public funds, anyone who can put 
up a bond and demands the right to bid, has it. 

Senator Smrru. It is much less personal, 

Mr. Moserry. It is much less personal. The requirements are that 
the general contractor's bids that have been submitted, opened, read, 
be made public property. The mechanical specialty contractors ask 
that their bids be opened and read and be made public property. 
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Now, this will not cure bid shopping up to the time the bids are 
opened. If the general contractor desires to shop up to that time and 
‘nduces anyone to lower his price and takes advantage of that and 
puts it in his bid, the Government gets the benefit of that saving. 
Like isle. if he places a bid and uses the low bid of some specialty 
contractor, and then decides to use someone else at a lower price after 
that, the bil! provides that the Government get that saving also. 

Senator eaewie, The Government then gets the benefit of that sav- 
ing. 

Mr. Mosetry. In either case. 

Sen: itor | HENDRICKSON. Mr. Moseley, in subsection (3) on page 3, 
of section 2, there is an authorization to allow the agency head to waive 
the ae isions of this bill completely. Now, I realize the purpose of 
that but do you not think there ought to be a check on that, by either 
the Bureau of the Budget or the Comptroller?) One of them should 
ion mn the waiver / 

Mr. Mosexvey. That might be desirable, but I believe it would be a 
question that someone else could answer. 

Senator Henprickson. Just as a double check. 

Senator SMITH. Would that defeat the very objective, letting that 
clause in, it would delay the letting of the contract if it had to be 
passed on by two or three people. Could th: it not be t: aken, Mr. Mose- 
ley, if there was added to that section a provision requiring the agency 
head to state the purpose, the reason for his hav ing to do that. If he 
gave his reason, he could of course still abuse it, but if he gave his 
reason for waiving that, that would be some indication and he would 
not do it more than once or twice. 

Mr. Moseiry. That is the way I do in my business. When some- 
one wants to do something, I want to know why. 

Senator Henprickson. I think there ought to be some safeguard. 

Senator Smiru. Thank you, Mr. Moseley. 

Mr. Mosexey. Thank you very much. 

(The prepared statement by Mr. Moseley follows :) 


STATEMENT OF C. W. MOSELEY, VICE PRESIDENT, R. H. BouniaNny, INc., CHARLOTTE, 
mm, ©. 
Mr. Chairman and members of the subcommittee, my name is Charles W. 


‘ 


Moseley of Charlotte, N.C 

I am vice president of R. H. Bouligny, Inc., electrical contractors of Charlotte, 
N. C. This company has been in business since 1921. It has been engaged in 
all - ases of electrical contracting including the wiring of institutional buildings, 


industrial plants, electric power plants and the construction of all types of outdoor 
electri il facilities, such as power lines, This company’s business is obtained 
from private industries and from governmental agencies including the United 
States Government it has acted in the capacity of prime contractor and sub- 


contractor on jobs for the United States Government. However, it has not 
submitted a bid as subcontractor to a general contractor on any jobs in a number 


of years because we refused to be a party to the chiseling that now goes on in 
the negotiation of sub bids 

I have been with this company since 1922 and have acted in practically all 
capacities ' the company up to my present assignment as vice president in 
active charge of all contracting. I believe I can confidently state this company 
s iu qualified in every way to act as electrical contractor on almost any type 
of Federal project. The reasons why our services are not available on any 


Government job in which we would be subcontractor will appear from conditions 
which I will refer to later in this statement. 

Lefore describing the conditions in the contracting industry I would like to 
state that I am also vice president of the National Electrical Contractors Asso- 
iation, Ine, This association was organized in 1901 and has long been recog- 
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nized as a spokesman for the electrical contracting industry. It has approxi- 
mately 3,100 subscribing members organized into 102 local chapters. It is on 
behalf of this national association as well as on behalf of myself and R. H. 
Bouligny, Inec., that I am privileged to appear before this subcommittee and 
endorse the bill under consideration and its objectives. T am here to support 
passage of Senate bill 2907 because of my firm opinion that legislation of this 
nature will improve conditions in industry and secure a better quality of work 
and save money for the Federal Government. I have studied the bill very care- 
fully and it has been very carefully studied by the Governmental Affairs Com- 
mittee and the national officers of the National Electrical Contractors Assoecia- 
tion, Inc., and we are of the opinion that it will not only be helpful to our own 
ndustry and to the Government but that it is equitable to all segments of the 
contracting industry. 

it is apparent to all that the bill is divided into two sections, the first part 
(sec. 2) is an attempt to correct the evils that have existed and do exist in con- 
nection with cost-plus-fixed-fee construction contracts. The second part (see. 5) 
addresses itself to certain evils in the awarding of lump-sum contracts either 
after bid or negotiation, 

First, on the subject of cost-plus-fixed-fee contracts, T personally am of the 
opinion that they are very seldom, if ever, justified at all in connection with con- 
struction. The only excuse for them is when the awarding authority does not 
know at the time of the contract what it wants and therefore finds it necessary 
to award a contract assuring the contractor of a certain return in dollars and 
to agree to pay all other costs. This type of contract is not conducive to efficiene) 
or economy and in operation it inevitably involves considerable waste of publie 
funds. There are situations in which because of the length of time and changing 
economic conditions it is difficult to arrive at an exact contract price, but in such 
cases a much better result could be achieved by escalator Clauses in relation to 
a lump sum rather than wasteful cost-plns contracts 

Of all the abuses and extravagant wastes inherent in cost-plus contracts, the 
worst and most inexcusable results is from the awarding of cost-plus contracts 
to organizations that are not experienced in the type of construction called for 
by the contract. It is exactly the same to permif cost-plus general contractors 
on construction jobs to perform the mechanical specialty work involved therein 
such as electrical heating and plumbing on such jobs when they are not qualified 
to do such work properly or economically 


This is not only an obvious and unnecessary waste of public moneys, bur it 
amounts to a Government subsidization of large general contractors to get into 
mechanical specialty work such as electrical work, at Government expense sand 
without responsibility for cost. It amounts to Government's subsidization of 


monopoly which the Federal Government will hereafter, at some time, have to 
attempt to break up. It is unfair to the mechanical specialty industry composed 
of small-business men which has built up its technical know-how and capital 
equipment out of its own resources to be forced to compete with large, Nation- 
wide operating general contractors whose technical know-how and experience 
Was acquired at Government expense and whose capital equipment was to a large 
extent paid for by the Government as part of cost. Many of the requests for 
proposals on a cost-plus-fixed-fee contract indicate that the Federal Government 
will assume as “costs” expenses which are entered on the books of my company 
as capital expenditures, 

It is true, indeed, that some of these jobs are awarded on the basis of a very 
small fixed fee, but a general contractor can well afford to accept a small fixed 
fee if in the process of the job he acquires the skill and experience, the staff, and 
the capital equipment all at Government expense which will enable him to 
compete in the mechanical specialty tield with a great advantage over electrical 
contractors which were established or which are attempting to establish them 
selves with their own capital. 

Early in the last war, the investigations of congressional committees showed 
that the inevitable tendency of cost-plus general contractors to undertake me- 
chanical specialy work and not to subcontract the same was a dangerous 
and extravagantly wasteful practice. The practice was eliminated to a con- 
siderable extent during the war by virtue of the so-called OPM memorandum 
which a subsequent witness will refer to in somewhat more detail. And it is 
only fair to say that some of the Federal agencies have apparently realized the 
undesirability of permitting general contractors without experience to under- 
take mechanical specialty work on the cost-plus basis and in the past you have 


made some effort to require subcontracting, However, experience in the con- 


i 
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struction program since the Korean incident has shown that the prohibition of 
inexperienced general contractors undertaking this highly technical work on a 
cost-plus basis should be a fixed legislative policy. If it had been fixed 2 years 
ago, I believe tremendous savings would have resulted. If it becomes a fixed 
policy now, tremendous savings will result to the Government in carrying out 
the remainder of the defense construction program and undertaking any future 
defense or emergency program when cost-plus contracting will be prevalent. 

I am personally aware of several instances in which the Government has per- 
mitted inexperienced general contractors to undertake highly complex electrical 
work on a cost-plus basis without adequate experience and on which large and 
expensive capital equipment necessary to accomplish the job was purchased and 
transported into an area where such capital equipment was readily aavilable in 
the hands of experienced and qualified electrical contracts. I would like to 
mention here by way of example: 

The temptation offered to people to make a fast dollar is overwhelming. 
Many contractors accept a small fixed fee but spend a great deal of the tax- 
payer's money and few refuse to accept this opportunity. 

efore going on I would like to state here that I certainly do not subscribe, 
and my association would not subscribe, to any legislation which would prevent 
any person or company from freely going into a new business or from expanding 
its facilities or broadening its field of activities, and it would not in any way 
support legislation which would discourage efforts to undertake a new business 
orto expand. Ll would like to point out that the bill under discussion does not in 
any way restrict persons from entering a new business or expanding. There 
are no qualifications whatever, of experience of any other kind, for a company 
to be a contractor or a subcontractor on a lump-sum job where that person is 
Willing to risk his own capital. The requirements in this bill for qualifications 
of mechanical specialty subcontractors by previous experience are applicable 
only with respect to cost-plus jobs. It is fantastic to believe that a responsible 
Federal agency would permit unqualified people to perform mechanical specialty 
work on a cost-plus basis, but they have been permitted to do so, and undoubtedly 
will again in the absence of legislative prohibition. It might be noted here, too, 
that the bill permits the waiver of even this obviously necessary restriction by 
any executive agency when emergency circumstances are deemed to require the 
Waive 

\s mentioned, the section 3 of the bill dealing with lump-sum contracts does 
not prescribe qualifications for mechanical speciaity subcontractors since the 
Government has the benefit of a fixed price. The lump-sum provisions of the 
bill are aimed at an entirely different specific evil, but have the same over-all 
objectives for protection of small business combined with economy for the 
Federal Government. 

i mentioned before that my company refuses to bid as subcontractor on Fed- 
eral construction jobs. This is because of the method employed by many general 
contractors in negotiating their subbids. I would like to describe this system 
currently being used by Many if not most contractors on Federal construction 
which I believe to be not only seriously disadvantageous to the whole con- 
struction industry but unnecessarily costly to the Government. 

On these lump-sum jobs the Government organization prepares plans and 
specifications and asks for bids from prime contractors covering the entire 
job. The general contractors in order to prepare bids find it necessary to 
secure Subbids on the electrical work, heating, piping, plumbing, and related 
mechanical work. The general may be able to estimate himself the cost of 
the nonmechanical items as painting, plastering, roofing, etc., and indeed many 
are very well able to undertake such work themselves. The estimation of the 
cost of nonmechanical work is relatively very simple. The estimation of me- 
chanical specialty work is difficult and costly. This part of the job is tailor 
made—and on most Federal construction is complex. The general contractor 
Who is not himself a mechanical specialty contractor cannot make a satisfactory 
estimate. 

Now the contractors who secure these mechanical subbids may be divided 
into two categories: First, there are those who carefully secure subbids from 
a large number of mechanical specialty contractors with the understanding 
hat they will, if they get the job, use the contractor who gave them the lowest 
bid or the bid upon which they based their own price. Second, an increasingly 
large number of contractors, secure subbids prior to their own bidding only 
for the purpose of obtaining an estimate which they cannot, make themselves 
and with the intention of shopping or peddling the bids received if they get 
the contract. With the contract safely in his pocket, the general contractor 
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is a monopolist. He has the job and he has a low bid for the mechnnical spe- 
cialty work. He can and frequently does peddle this low price not only among 
the contractors who have previously bid but among a wide circle of other 
subcontractors, saying, in effect: “I have a job to construct a particular build- 
ing. I have a plumbing bid of $50,000; who will do the work for $49,0007” 
Inquiry has shown us that this practice of bid shopping is currently in use on 
most Federal jobs and a subsequent witness, Mr. Roscoe, will give the com- 
mittee the results of a survey recently conducted and present dozens and dozens 
of specific examples. 

You may ask what is the result of this practice on the Federal Government. 
It has the low general bid. The answer to this is revealed in the fact that a 
very large number of the best-equipped mechanical specialiy subcontractors re- 
fuse to submit subcontract bids at all. My own company refuses and I believe 
a very high percentage of the companies best equipped to do this work eco- 
nomicaliy, also refuse. The mechanical contractors who bid frequently pick 
a figure out of a hat which they know is too high or do deliberately pad their 
bid to protect themselves against the chiseling process which will go on after 
the award of the general contract. The end result is that the contract price 
to the Government is often fixed without the benefit of bids from the most 
responsible and best-equipped companies able to do this mechanical work eco- 
nomically or is based upon padded subbids. It is true the contractor who 
expects to chisel, may make some allowance in his general bid for his expected 
savings but not enough to protect the Government. It stands to reason thai 
a general will accept a lower fixed price if he knows he can get the electrical 
work done for $100,000 than if he has an electrical bid for $110,000 which he 
hopes to be able to chisel to $98,000. The result of this whole bid-shopping system 
is a narrowing of the field of competition and a substitution of artificial hag- 
gling for honest bidding, which inevitably results in higher prices to the owner, 
in this case, the Federal Government. 

An interesting analysis of the result of bid shopping was made by the ‘Tax 
Court of the United States in the ease of Ring Construction Corp, (S T. C. 
1070) which decision subsequently went to the Supreme Court of the United 
States and was affirmed. I take the liberty of presenting an analysis of this 
decision and quotations therefrom in which the Tax Court found as a fact that: 
“There is a policy among subcontractors either not to bid with a contractor 
known as a ‘bid jobber’ or to bid so high that he, the subecontraé@tor, can still 
come down on his price and get the job.” The Tax Court further stated in 
that case that the petitioner before it made a saving in his costs of S616,254 by 
bid shopping after the award and J quote: 

“By thus negotiating and haggling, better prices were obtained. This practice 
is sometimes called chiseling. * * * The difference between the actual cost 
of subcontracted items and the cost originally estimated by the petitioner 
amounted to $616,254." 

The Tax Court then concluded that the price paid by the Government to the 
petitioner in this case was too high as a result of the practice of bid shopping. 
Again I quote from the court’s opinion: 

“Moreover, we think that the costs computed in bidding were high, not only 
because of the general uncertainty of war market and labor conditions but be- 
cause Morris J. Ring expected to reduce them greatly by shopping among or 
haggling with subcontractors—-a practice, under the evidence, causing subcon- 
tractors in general to bid high or refrain. He testified that he actually did so 
shop or haggle, and the subbids were thus reduced about $600,000.” 

The general contractors themselves recognize that the practice of bid shopping 
is not only unethical but operates to the disadvantage of the owner. I have here 
a copy of the pamphlet published by the Associated General Contractors of 
America, Ine., in 1950 entitled “Undivided Responsibility—Key to Lower Con- 
struction Costs.” In this pamphlet, they not only set forth their own code of 
ethies for general contractors under which bid shopping is forbidden, but they 
state that the practice is uneconomical to the owner. I would like to present 
to the subcommittee a quoted extract from this booklet and to read therefrom 
briefly : 

“Through the vears there have been developed codes of ethical conduct * * * 
and practices which have been found by experience to be fair and equitable to 
all parties and to be conducive to the most efficient construction operations. 

“These principles are guides to sound business practices by which the various 
groups in the industry can work together harmoniously to provide the maximum 
value to the owner for his investment in construction. 
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“* * * the general contractor assumes the responsibility on behalf of the 
owner for observance of these industry practices which are in the best interest 
of his client.” 

‘The booklet then sets forth section 3 of the Code of Ethical Conduct of the 
Associated General Contractors of America which provides, as may be seen 
therefrom, that general contractors should not shop their bids. 

Not only the Associated General Contractors has recognized that bid shopping 
results in a higher cost to the Government but the American Institute of Archi- 
tects have found this to be true from their experience in the field. The handbook 
of architectural practice, published by the American Institute of Architects in 
1951, a copy of which I have here, categorically states that bid shopping is costly 
to the owner. I would like to hand members of the committee a quoted extract 
from this book and read a portion of the material quoted, which recommends 
that the name of the proposed principal subcontractors should be set forth in 
the proposal of the general contractor and from a part of the contract, the very 
procedure prescribed by the bill under Consideration. 1 would also like to quote 
briefly from page 62 of this book: 

“Dickering of subbids after the contract is let is of advantage to no one but 
the contractor and sometimes may prove a boomerang to him. * * * If the 
names of the proposed principal subcontractors are given in the proposal, and 
form part of the accepted bid, their status is determined and no second bidding 
for cut-rate prices is possible for those portions of the work. * * * Further- 
, the naming of the subbidders permit a more intelligent analysis of the low 
bid and indicates the general class of work to be expected.” 

The proposed legislation provides tor the procedure which the American 
Institute of Architects has stated is to the best advantage of the owner. It 
wouid tend to prevent the practices which all parties are agreed are unethical 
and undesirable. The bill requires the general contractor to name his mechanical 
speciality subcontractors in his proposal and the subcontract price. It provides 
that if the subcontractors are changed, any saving thereby effected will result in 
an equal reduction of the contract price. If the subcontractors are changed 
merely to effect a savings the substitute must be acceptable to the Government. 
The provision for a reduction of the contract price will result in substantial 
savings to the Government, but the most important savings to the Government 
will not come from this feature, but from a resultant establishment of sub- 
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bidding pro¢edure under which the Government will receive the advantages 
towing from honest competitive subbids by the widest possible circle of potential 

beontract rather than the present limited group of subbidders who dare not 
make the we proposal before the contract award 

In the same manner that the Associated General Contractors has a code of 
ethical practice for bid shopping, the converse evil of bid peddling by sub 
contractors is forbidden by the code of ethical practice adopted by the electrical 
coutracting industry and written into the trade practice rules approved for the 


industry by the Federal Trade Commission. 


You may ask why legislation is needed of a type which would tend to prevent 


these practices which ure already prohibited by the ethical codes of industry 
and which the industry believes to be wrong. We have requested the Associated 
General Contractors to join with us in endorsing legislation of this type and they 


have refused on the grounds that the practices can be controlled by the industry 
l have here a copy of a letter from the Associated General Contractors signed 
by Mr. Foreman, managing director, in which he quotes the section of his asso 

ion’s code of ethical practice outlawing the shopping of bids and states that 
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the committee of his association to which this matter was referred “assumed 
that each of the specialty contractor associations had codes of ethical procedure 
of similar intent, and it was the belief that each being fully applied as intended 


would go far in bringing about the desired result.” 

All the associations do have such codes and have had them for a long time, but 
the practice of bid shopping has steadily increased to the point where I may 
conservatively state it is the usual practice on Federal construction projects. 
industry is powerless to prevent it. Concerted action of the industry members 

lacklist vielators of the code would have serious consequences under the 

Federal antitrust laws. <As a practical matter such codes are unenforceable, 

ndeed it is even difficult to secure the exact facts of a particular case under a 

system where the contractor is not required to disclose the name or price of his 

subbidders. The suggestion that these practices may be prevented by concerted 
} 


he industry members is a hollow joke. 
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Similarly nothing can be accomplished by administrative action of the Federal 
agencies. The contracting agencies have been repeatedly asked to take measures 
which would tend to curb the practice and they have taken the position that it is 
none of their business and they have no statutory authority to control it. 

Helpful legislation has been passed in a number of States governing State con- 
struction contracts. Of course, in my State of North Carolina, we have a statute 
which requires separate bids on construction contracts. That is, the State gov 
ernment lets four bids on each project; one for electrical work, one for heating 
and piping, one for plumbing work, and one for general work. Similar statutes 
have been enacted in New York, New Jersey, Pennsylvania, Ohio, Arkansas, and 
some such legislation, I believe, is also in existence in Delaware, Florida, Texas, 
aud other States. Massachusetts has long had a statute which prescribes sepa- 
rate bidding culminating in the award of one general contract. I understand 
that contractors from that State will be available as witnesses who are more 
familiar with Massachusetts procedure than I. In a number of cases we have 
suggested to the Federal agencies that they use a similar separate contract or 
separate bidding procedure, The agencies have countered with the objections 
that this separate bidding or separate contract procedure is cumbersome and 
involves additional administrative detail and would result in a loss to the Gov- 
ernment of single undivided responsibility. Thus if there were separate con- 
tracts, the Federal Government agencies argue they would not be able to defi- 
nitely fix responsibility for delays and faulty synchronization of the work. 
These objections to the separation of contracts have considerable merit in rela- 
tion to Federal contracting. But the objections that the Federal agencies have 
expressed to separation of contracts are not valid and indeed have no relation 
to the legislative proposal here under discussion. This bill in no respect dimin- 
ishes the responsibility of the general contractor to the Government for the en- 
tire job. It does not create any direct relationship between the Government 
and the subcontractor. It does not take away any of the functions of the gen- 
eral contractor as coordinator, Moreover the bill has been drawn to parallel in 
many respects procedure fi tually in use in the Federal Government with respect 
to cost-plus and lump-sum contracts. It gives the Government no burden of 
direct supervision of mechanical specialty work. 

Of course the bill leaves the Government completely free to make separate 
contracts in such instances where it feels them desirable so that the Department 
of Interior, for example, which does on occasion let separate contracts for me 
chanical specialty work could continue to do so if it chose 

As I mentioned, this legislation in operation would entail very little, if any, 
more administration work than is the present practice in the contracting agen 
cies and there is no valid objection to it on administrative grounds, but I some 
times believe the administrative agencies would feel burdened if the legislation 
merely provided that they should not let contracts to any persons known to be 
thieves und murderers. 

With respect to the question of the administrative burden, I should like to 
mention only one more thing, that when Congress passed legislation in 1938 re 
quiring subcontractors to be named by general contractors on public buildings 
construction contracts, this was vetoed by the President. However, that so-called 
Griswold bill had extraneous features requiring the Government to withhold 
from the general contractor penalties in an undetermined amount without ade 
quate provision for their return, to assure payment of subcontractors and mate 
rialmen. It, moreover, required the Government to wait for 60 days after adver- 
tising before awarding the contract, It was accordingly subject to serious eriti- 
cism from the standpoint of administration which the bill here under discussion 
completely avoids. Moreover as President Roosevelt pointed out that bill was 
not adequately designed to really cure the abuses of bid shopping at which it was 
aimed. I only mention this prior bill to point out that the legislation here under 
discusion is not subject to the same criticism and to express our opinion that 
S. 2007 would very effectively tend to correct the situation which the President's 
message in 1938 admitted was an evil which should be cured. 

Before closing, I would also tike to answer one question which may be in the 
minds of some-——-why the bill relates only to the mechanical-specialty field and 
not to all subcontractors. The answer is very simple to those familiar with the 
construction industry. The general contractor may very well be able to under 
take the nonmechanical work on any construction job himself without specialized 
training, and quite usually can estimate such work as painting, bricklaying, and 
roofing without obtaining subbids prior to submitting his own bid. if sucl 


subcontractors were included in the legislation, the contractor would be com 
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pelled to obtain subbids on work prior to making his own bid, which he does 
not obtain or need to obtain, under present practices. 

The mechanical-specialty industry, on the other hand, is a distinet industry 
with different contractors and entirely distinct employees, governed by separate 
safety and health codes. General contractors almost invariably do, and have 
to, obtain subbids on mechanical-specjalty work prior to submitting their general 
bid because they are not equipped to estimate this work. Moreover, the cost of 
estimating nonmechanical work is normally negligible, while the cost of esti- 
nating and preparing a subbid on mechanical-specialty work is very high.  In- 
deed, the cost of preparing a subbid for the electrical work on a large Federal 
project might very well run into many thousands of dollars. This is why many 
of the best-equipped companies refuse to make subbids in view of the subcon- 
tracting methods presently being used. In short, an honorable subcontracting 
procedure is an economic necessity in one case, not in the other. It conforms 
to present industry practices and the economics of present industry practices in 
one case and would not in the other, The situation may not be distinguishable 
on moral grounds, but the protection needed by the mechanical-specialty industry 
and the interest of the Government is very different because of the factual 
and/or economic differences. In short, the legislation is completely practical and 
necessary with respect to mechanical-specialty subcontracting, but it is not neces- 
ry and might be impractical with respect to nonmechanical contracting. 

In short, gentlemen, I-am not making a plea for special privilege. I am not 
making a plea for special legislation for the benefit of any one class. I am 
respectfully pleading for legislation which would benefit the entire construction 
industry; that would help the small-business man to keep his independent 
economic status: that would save money for the Federal Government—legis- 





lation which through the savings to the Government and improving the con 
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i 
struction industry would benefit all the people of the United States 


Tax Court ANALYSIS OF “Bip SHOPPING” 


In the case of Ring Construction Corp. (S T. C. 1070 (1947)) the United 
States Tax Court thoroughly considered the practice in the construction indus- 
try of “bid shopping” and the practical effect thereof. This dispassionate dis- 
cussion shows that the practice in connection with Government construction does 
not result in a saving to the Government but rather tends to increase the cost 
to the Government, particularly in the case of negotiated contracts, and also 
shows that the result is an unearned increment to the general contractor who 
indulges in such practices. 

In a factual discussion of the practice in its findings of fact, the court showed 
that there were two types of contractors: those who carefully obtain the lowest 
subbids before making their general bid and who use the lowest subbidder and 
these who indulge in “bid shopping’ after the award of bid and as a result 
received higher bids, if any at all, from subcontractors who expected to be 
chiseled. The following quotation from the findings of the fact of the Tax Court 
illustrate from practice: 

“There is a practice among some contractors of shopping among subeon- 
tractors, after successfully bidding for a construction job, in order to obtain lower 
subcontract prices than those previously submitted an’? used in making up the 
successful bid. Such a contractor is known as a ‘bid jobber’ or ‘bid shopper,’ and 
there is a policy among subcontractors either not to bid with a contractor known 
to be such a ‘bid jobber’ or to bid so high that he, the subcontractor, can still 
come down on his price and get the job. This results in an increase in the 
price quoted to the ‘bid shopper,’ but may also result in a decrease in the bid 
made by the ‘bid shopper,’ who expects to buy the subcontractor’s services or 
materials for less than the bid received. Subcontractors sometimes favor certain 
contractors, The petitioner has adopted a method of keeping certain sub- 
contractors friendly, by favoring them, and of asking them to cooperate and not 
give their lowest bids to anyone else; and such subcontractors always have a 
‘hance to bid with the petitioner after it gets a job.” 

The court then concluded that when the petitioner put in his bid for the Camp 
McCoy job he had reason to believe that he then could get after the contract 
was awarded more favorable subcontract prices than those already received. 
The court also showed that in making up his bids to the Government the peti- 
tioner used the subbids as received prior to the general bid and had added 10 
percent thereto for profit 
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The opinion of the Tax Court goes on to state that the petitioner on this one 
job made a saving in his costs, as previously estimated to the Government, of 
$616,254 by “bid shopping” after the award: 

“By thus negotiating and haggling, better prices were obtained. This practice 
is sometimes called chiseling. * * * The difference between the actual cost 
of subcontracted items and the cost originally estimated by the petitioner 
amounted to $616,254.” 

The Tax Court in its opinion then concluded in effect that the costs used by 
the contractor in his bid to the Government were too high because of his prac- 
tice of “bid shopping’ which caused subcontractors in general to bid too high or 
refrain from bidding. Thus the court stated in its opinion : 

“Moreover, we think that the costs computed in bidding were high, not only 
because of the general uncertainty of war market and labor conditions but be 
cause Morris J. Ring expected to reduce them greatly by shopping among or 
haggling with subcontractors—a practice, under the evidence, causing subcon- 
tractors in general to bid high or refrain. He testified that he actually did so 
shop or haggle, and the subbids were thus reduced about $600,000.” 


STATEMENT OF W. FRANK CLUCAS, EXECUTIVE SECRETARY OF 
THE NATIONAL ASSOCIATION OF MASTER PLUMBERS OF THE 
UNITED STATES 


Senator Kaivgore. Do you have a prepared statement ? 

Mr. Crucas. Yes, sir. 

Senator Kingore. If you would care to, I suggest you file the pre- 
pared statement, and highlight it, because we only have 8 minutes. 

Mr. Cuucas. It is very brief, Senator. 

Senator Kitgore. Your name is W. Frank Clueas, Washington, 
D. C., and you are executive secretary of the National Association of 
Masters Plumbers of the United States. “Master plumbers” are 
plumbing contractors / 

Mr. Cuvucas. That is right. 

Senator Kingore. | want to get that definition straight. 1 know 
myself, but I want the record to be straight. 

Let the full statement be filed. 

Mr. Cuveas. In highlighting my remarks, I think it might suffice 
to say that our organization has given a great deal of thought to this 
situation through the years and that in many conventions we have 
handled resolutions which have been approved by the delegates there 
demanding that something be done about the improper biaaing prac 
tices leading to the improper awarding of Jobs through “bid shop ping.” 
In most instances thev have demanded what we believe to be the best 
solution, and that is separation of contracts, but we realize—those of 
us who are closer to Government activities—that that may not be a 
very practical thing at the present time. 

Senator Kiieorr. Is it not better, though, Mr. Clueas, to always 
have what we used to call a turnkey job—somebody that finishes the 
thing up and looks — all the subcontracts ? 

Mr. Crivecas. Yes; but in my earlier days when I was in the con- 
tracting business we found that we did very well with the separate 
contract with the specialty work. but we are not here to argue that 
point. 

As a result of study of the various avenues that might lead out, 
we believe that this bill has the potential to take care of the things 
to which we have for years objected very strenuously. On that basis 
our organization has studied this bill very carefully and we very 
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heartily endorse it and trust that you folks will report it favorably 
and that it will pass the Congress. 

I think that is all the high lighting I need to do, sir. 

Senator Kirgorr. Any questions, Senators Smith or Hendrickson ¢ 
If not, thank you very much, Mr. Clucas. 

Mr. Ciucas. Thank you, sir. 

(The written statement of Mr. Clucas follows :) 


STATEMENT OF W. FRANK CLUCAS, EXECUTIVE SECRETARY OF THE NATIONAL 
ASSOCIATION OF MASTER PLUMBERS OF THE UNITED STATES 


My name is W. Frank Clucas. I reside at 319 Whittier Street NW., Wash- 
ington, D. C. I am appearing today as executive secretary of the National 
Association of Master Plumbers of the United States. 

The National Association of Master Plumbers was established nearly 70 years 
ago in 1883. It was incorporated in 1903. The national association is a federa- 
tion with 48 affiliated State associations, including the District of Columbia. 
The State associations are composed of local master-plumber associations organ- 
ized in approximately 450 cities throughout the country. All of the members 
of the local associations are also members of their respective State associations 
and the national association, In addition, there is a large number of individual 
members in small communities who are affiliated with the State and National 
associations, At present we have approximately 15,000 members on our rolls. 

Our membership consists of all sizes of business organizations from a single 
proprietor who operates an extremely small business with an annual volume as 
low as $10,000 per year up to large business organizations whose business volumes 
run into many millions of dollars per year. Within the group whose annual 
volumes run from approximately $250,000 and upward will be found those of our 
members who are most actively interested in Federal construction projects. In 
number these business organizations would comprise approximately 20 to 25 
percent of our members. In addition, there are probably several thousand other 
members of our association who would be interested in Federal Government 
projects were it not for the presently existing evils in the bidding and awarding 
of subcontracts. We have received comment from many of our members to the 
effect that they refuse to bid on Federal Government work because they will not 
subject themselves to bid: shopping practices which are prevalent throughout 
the industry. 

So far, I have been talking about the membership of the National Association 
of Master Plumbers, about which I have more information than the remaining 
30,000 plumbing contractors who are not members of our association. From 
my knowledge of the industry, I feel confident that the same general conditions 
mentioned heretofore apply equally to those who are not members of our organi- 
zation. Undoubtedly, there are many among the nonmember contractors in the 
country who are interested in Federal Government construction work. So, the 
problem of “bid shopping” and the award of subcontracts is industry-wide rather 
than one concerning the membership of our organization only. 

Studies of the industry over a period of years indicate that the master plumbers 
in this country employ approximately between 150,000 and 200,000 persons con- 
sisting of skilled mechanics, laborers, engineers, estimators, bookkeepers, office 
personnel, truck drivers, and many other types of workers. Thus the industry 
represents a large number of people in the contracting field alone. This does not 
take into consideration thousands of others engaged in the manufacturing and 
distribution branches of the industry. 

The practices which S. 2907 seeks to correct have long been a problem in our 
industry. At many of our annual conventions the delegates have passed resolu- 
tions demanding the separation of contracts on Federal construction projects 
or some other reasonable means of correcting evils which beset the industry 
because of “bid shopping” and the method of awarding subcontracts on lump- 
sum jobs, as well as the reluctance on the part of general contractors to sub- 
contract specialty mechanical work on cost-plus jobs. 

The association has officially studied S. 2907 and beiieves it will clear up these 
evils to a great extent; that its enactment into law will result in substantial 
savings to the Federal Government as well as less difficulty in securing com 
pliance with plans and specifications, resulting in better installations. In our 
opinion, S. 2907 will encourage more competition in the bidding on mechanical- 
specialty subcontract work because it removes the objections now expressed by 
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many as their reasons for refusing to-bid on Federal projects. It is our belief 
that by broader competition resulting from the discontinuance of “bid shopping” 
practices the Government will have the benefit of lower bids because the mechan- 
ical-specialty contractors can quote their best prices, rather than a marked-up 
price which will permit them to make reductions when called upon by general 
contractors to quote lower prices after the prime contract has been awarded. 

S. 2907 meets the opposition expressed by Federal agencies with regard to the 
separation of contracts. It will not impose any additional administrative duties 
in the bidding, award, and performance of construction contracts. 

On various occasions within the past 10 years we have been in contact with 
various Government agencies seeking their approval of separation of contracts 
by administrative action or legislation. The agencies have expressed opposition 
to such separation because they claim it would substantially increase their ad- 
ministrative costs and would result in divided responsibility. This, they claim, 
would make it difficult for them to enforce strict compliance with contract terms. 
S. 2907 overcomes these objections in that it does not prescribe separate con- 
tracts, and it maintains the single responsibility which the agencies seem to 
prefer. 


In closing, I wish to state that the National Association of Master Plumbers 
of the United States officially endorses 8. 2907 and its objectives. 

Senator Kincore. I think we will have time for Mr. Geary if he 
can put his case on the same way that Mr. Clucas did. 


STATEMENT OF PAUL M. GEARY, EXECUTIVE VICE PRESIDENT, 
NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION, INC. 


Mr. Geary. Mr, Chairman and gentlemen, I will be very brief. 
Senator Kivgore. You have a prepared statement you want to file? 
Mr. Geary. [have a prepared statement for the record. 

Senator Kitcorer. Let it be filed for the record. 

Mr. Geary. I will review it very briefly. 

Senator Kitcorr. You are Paul M. Geary, executive vice president 
of the National Electrical Contractors Association, Inc.; is that right / 

Mr. Grary. That is correct. 

The association has about 3,000 members throughout the United 
States, and for the past 50 years has been recognized as the spokes- 
man for the electrical contractors. 

Senator Kitcorr. Mr. Moseley, who testified before you, is vice 
president of the same organization. 

Mr. Geary. That is right. I am executive vice president. 

These 3,000 electrical contractors whom we represent as members 
are less than one-third of the total number. There are over 10,000 
electrical contractors in the business throughout the United States. 
They are all small-business men. They do a gross business of any- 
where between $50,000 and $200,000 a year. A few may do more than 
a million dollars a year, but even the very largest are still what is 
ordinarily classed as small-business men. 

This legislation that we are asking for, S. 2907, will not in any 
way interfere in the operation of free enterprise, and we are certainly 
free enterprisers. It seeks only to establish nonrestrictive rules under 
which the Government would do business when it is a purchaser of 
construction services, rules which represent sound business practices 
under which the Government would have the benefit of the lowest 
competitive subbids submitted to the general contractor and under 
which the Government would be able to intelligently analyze the gen- 
eral contractor’s bids that it receives. 

It takes nothing away from the general contractor except the right 
to profit unfairly at the expense of the specialty contractor and at the 
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expense of the Government. It does not involve additional adminis- 
trative eae beyond that which is now in use or clearly should 
be in use by the executive agencies. 

Senator Sparkman very “excellently presented a part of my state- 
ment, and T will skip right over that, which refers to the report of 
the Military Affairs Committee during the Second World War. I 
do not believe that it is an exaggeration to say that if the practice 
of cost-plus general contractors undertaking mechanical-specialty 
work for which they were not equipped by experience to do econo- 
mically had not been checked during World War IT, hundreds of 
millions of dollars would have been added to the national debt and 
the independent mechanical-specialty subcontractor might have dis- 
appeared from the national economic scene. His staff and employees 
would have been absorbed into large general contracting companies 
operating Nation-wide who had acquired their staff, equipment, and 
technical ability without any risk to themselves and at a waste of 
public money. But fortunately, through the efforts of the congres- 
sional committees which studied the problem and the Office of Pro- 
duction Management and the labor organizations concerned, there 
Was put into effect during World War IT a memorandum of agree- 
ment sponsored by the Office of Production Management and executed 
by representatives of the defense agencies on the one hand and the 
building- and construction-trades department of the A. F. of L. on 
the other. 

Senator Kitgorr. Now, at this point let me interrupt. At that 
time we were operating under the War Powers Act so that those 
agreements could be made, but now in order to do the same thing you 
must have legislation. That is not right. 

Mr. Geary. That is right. I am trying to point out the fact that 
this legislation we are seeking in effect is largely a duplicate of that 
proc ‘edure. 

A copy of that agreement to which T refer is attached to and is filed 
vith you as a part of this statement. 

I would like to add just a few words about efforts we have made to 
correct the abuses at which this bill is aimed by administrative action. 
I have referred to the fact that it has been possible to secure uni- 
versally applicable administrative action with respect to : abuses inher- 
ent in cost-plus-a-fixed- ea on contracting. It has been im- 
possible to obtain any rehef at all wit th respect to the bid-shopping 
evils connected with lump-sum construction contracts. Our associa- 
tion has made numerous representations and complaints to the various 
contracting agencies and the agencies have piously advised us that 
these matters should be corre ted in the industry by adoption and 

nforcement of code of ethical practice. 

This code has been in effect for a rong time, but we still have lots 
of bid shopping. It is re that such a code cannot be enforced 
by industry action. The suggestions uae to us by the Associated 
General Contractors and by ce ertain of the Federal agencies that we 
could prevent these practices by our members collectively refusing 
to bid with contractors who engage in bid shopping may be quickly 
answered by stating that there are jails for people who engage in 
concerted acts of boycott or coercion whether the purpose is rood or 
evil. There simply is no means for enforcement of a code of ethics 
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of the industry itself which would not be in violation of the anti- 
trust laws. 

We respectfully petition your committee for favorable and speedy 
action on 8. 2907 in order to relieve these small-business men that we 
represent from the pressure that they are now under. 

Senator Kincorr. Any questions / 

Senator Surru. I would wacom Mr. Geary a couple of questions. 

I believe you said the group for the large part were fairly small 
contractors and you believed in free enterprise. 

Mr. Geary. That is right. 

Senator Smrru. Now, do you think that if the Government took over 
all the electrical contracting for public works, _ »y could do it cheaper 
and better and with more satisfaction than by having a contract? 

Mr. Geary. No; I do not think so. I am sure the Government 
could not. 

Senator SmirnH. You would not be in favor of the Government 
taking over such work ¢ 

Mr. Geary. No, sir, 

Senator Smiru. I just wanted to get your views. 

Mr. Geary. I just want to point out that this bill does not in any 
manner affect corporations of free enterprise. This is a case of the 
Government telling its executive agencies how they as one customer 
shall deal. We might go to the United States Steel Corp. and ask 
them to establish a policy of the same nature. We might go to some 
other large industrial concern and ask for similar polici les. <All we 
are asking there is for the Government to decide how it is going to 

do business. It is one customer. It happens right now to be the 
largest customer. 

Senator Kincore. Anything further, Senator Smith? 

Senator Smrru. I believe that is all. 

Senator Kincore. Senator Hendrickson ? 

Senator Henprickson, ‘Thank you very much; no. 

Senator Kitcorr. Thank you very much, Mr. Geary. 

Mr. Grary. Thank you, gentlemen. 

(The written statement of Mr. Geary is as follows :) 


STATEMENT OF PAUL M. GEARY, EXECUTIVE VICE PRESIDENT, NATIONAI 


ELECTRICAL 
CONTRACTORS ASSOCIATION, INC. 


Mr. Chairman and gentlemen, my name is Paul M. Geary. IT am executive vice 
president of the National Electrical Contractors Association, Inc. The National 
Kiectrical Contractors Association is a nonprofit national trade association rep 
resenting electrical contractors all over the United States. It is today, and has 
been since 1901 when the association was founded, the recognized spokesman for 
the industry. 

Most of the 3,000 electrical contractors who are members of the association 
and most of the electrical contractors who are not members are small-business 
men doing a gross business of between $50,000 and $200,000 a year. A few 
electrical contractors do business of a million dollars or more a year but even 
the largest operator falls within the generally accepted classification of small 
business. Taken together, the electrical contractors last year did approximately 
$1'4 billion of business, all of which was closely related to the public welfare 
affecting, as it does, the increasingly important application of electrical energy 
to the factory, shop, home, and laboratory. 

It is in the interest of these small-business units and also in the interest of the 
Government that the National Electrical Contractors Association, together with 
the other associations of mechanical specialty contractors, is requesting that 
Congress take favorable action on legislation in the form S. 2907. 
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This bill would not in any way interfere in the operation of free enterprise. 
It seeks only to establish nonrestrictive rules under which the Government would 
do business when it is a purchaser of construction services—rules which repre- 
sent sound business practices under which the Government would have the benefit 
of the lowest competitive subbids submitted to the general contractor, and under 
which the Government would be able to intelligently analyze the general con- 
tractors’ bids that it receives. It takes nothing away from the general contractor 
except the right to profit unfairly at the expense of the specialty subcontractor 
and at the expense of the Government. It does not involve additional adminis- 
trative procedure beyond that which is now in use or clearly should be in use 
in the executive agencies. 

To avoid repetition of other testimony I should like to confine myself largely to 
setting forth some of the factual background bearing upon the provision of 
S. 2907 relating to cost-plus-a-fixed-fee contracts. 

The use of these cost-plus contracts in Government construction work was 
authorized by an act of Congress during the defense period immediately preceding 
World War II and it is common knowledge that a very high percentage of 
Government construction contracts by dollar volume were on a cost-plus-a-fixed- 
fee system during World War II. Again, and commencing with the hostilities 
in Korea, these contracts are being frequently used in the present defense 
construction program. Depending upon world conditions this form of contract 
may be more or less prevalent in the future. 

One of the most wasteful aspects of a cost-plus-a-fixed-fee construction con- 
tract is the inducement that it affords a general contractor to undertake me- 
chanical specialty work such as electrical work, heating, and plumbing, instead 
of subcontracting the same. The general contractor having no responsibility 
for cost inevitably seizes this opportunity to acquire capital, equipment, and 
know-how at the expense of the public by undertaking the mechanical specialty 
part of construction jobs which he would not dare to tackle on a lump-sum basis 
unless he had adequate previous experience, 

This situation was the subject of considerable study by the Congress of the 
United States and the Federal agencies involved during the early part of the 
late war. In 1942 the Committee on Military Affairs of the House of Repre- 
sentatives made a study of the progress of the national defense program. I 
understand that Senator Sparkman, then a Member of the House, was a member 
of a special committee which made a particular study of the waste on Federal 
cost-plus construction projects. This study of the House Military Affairs Com- 
mittee involved more than 1,400,000 words of testimony from 250 witnesses, 
more than 257 investigations, and over 120,000 miles of travel. It culminated 
in a 378-page report (H. Rept. No. 2272, 77th Cong., 2d sess.). The committee 
in this report came to the following conclusion which I quote from page 438: 

* * This type of contract, among other things, permitted excessive per- 
sonnel, inordinate salaries, and led to the refusal on the part of contractors to 
sublet specialty contracts such as electrical installations, plumbing, heating, and 
the like when they were totally unprepared either to plan or execute them. 
Heavy equipment, an expensive item, has been found in excess quantities, un- 
restricted use of light equipment at Government expense and without proper 
checking ‘has been shown, and without attempting to relate in detail that which 
can be found more fully explained in part 2 of this report, nearly every con- 
ceivable type of extravagant waste has been reflected by these investigations.” 
{Italics added. ] 

On the basis of this “conclusion” that the practice of cost-plus-a-fixed-fee gen- 
eral contractors undertaking mechanical specialty work for which they were 
not qualified resulted in “extravagant waste,” the committee made the follow- 
ing recommendation which I quote from page 47: 

“1. That steps be taken by the Secretary of War with a view to having in- 
corporated in all contracts for construction a requirement for the utilization 
by general contractors of specialty subcontractors, on that part of the work 
which, under normal contractor practice, is performed by specialty subcontrac- 
tors, such as plumbing, heating, and electrical installations wherever required. 
If it can be demonstrated by a general contractor that specialty work has been 
customarily performed by his own organization, and that his existing organiza- 
tion is competent to perform such work, he may be permitted to do so.” 

I do not believe it is an exaggeration to say that if the practice of cost-plus 
general contractors undertaking mechanical specialty work for which they were 
not equipped by experience to do economically, had not been checked during World 
War II, hundreds of millions of dollars would have been added to the national 
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debt and the independent mechanical specialty subcontractor might have dis- 
appeared from the national economic scene. His staff and employees would 
have been absorbed into large general contracting companies operating Nation- 
wide who had acquired their staff, equipment, and their technical ability with- 
out risk to themselves and at a fantastic waste of public money. 

But fortunately, through the efforts of congressional committees which studied 
the problem and the Office of Production Management and the labor unions con- 
cerned, there was put into effect during the war a memorandum of agreement 
sponsored by the Office of Production Management and executed by representa- 
tives of the defense agencies on the one hand and the building and construction 
trades department, A. F. of L., on the other, under which the labor unions agreed 
to accept time and a half overtime pay for all overtime work, eliminating any 
right to double time, and under which it was agreed that it would be the policy 
of all Federal contracting agencies to require the utilization of specialty sub- 
contractors on construction contracts unless the general contractor could dem- 
onstrate that such specialty work had been customarily performed by his own 
organization. Attached to this statement is a copy of this so-called OPM agree- 
ment, 

Soon after the commencement of hostilities in Korea and when it became ap- 
parent that emergency conditions would result in a large amount of cost-plus-a- 
tixed-fee construction contracting, the National Electrical Contractors Associa- 
tion explored with the defense agencies and the labor unions the possibility of 
arriving at some similar understanding but we were unsuccessful in reaching any 
agreement. Of course, some contracting officers in some of the agencies and in 
some instances have given attention to the problem and insisted on subcontract- 
ing of mechanical specialty work on cost-plus jobs. We submit that this limited 
administrative action is entirely inadequate and that it is absolutely necessary 
for legislative standards to be fixed to prevent extravagant and unnecessary 
waste of Government money and the decimation of the independent mechanical 
specialty subcontractor in times of emergency. 

Gentlemen, section 2 of the bill under consideration says no more than that the 
Government should not employ an inexperienced butcher to make electrical in- 
stallatjons on a cost-plus basis. I doubt if anyone will say that the policies 
expressed in the so-called OPM agreement were not sound and in the public in- 
terest and should not be enacted into law. 

I should like also to add only a few words about efforts to correct the abuses 
at which this bill is aimed by administrative action. I have referred to the fact 
that it has been impossible to secure universally applicable administrative action 
with respect to abuses inherent in cost-plus-a-fixed-fee construction contracting. 
It has been impossible to obtain any relief at all with respect to the bid-shopping 
evils connected with lump-sum construction contracts. Our association has made 
numerous representations and complaints to the various contracting agencies and 
the agencies have piously advised us that these matters should be corrected in 
the industry by adoption and enforcement of code of ethical practice. 

Your attention has already been called to the code of ethical practices of the 
Associated General Contractors which would forbid bid shopping if lived up to 
or enforced. This code has been in effect a long time and bid shopping is more 
prevalent today than ever before and is becoming the accepted rule on almost 
all Federal construction jobs. It is obvious that such a code cannot be enforced 
by industry action. The suggestions made to us by the Associated General Con- 
tractors and certain Federal agencies that we could prevent these practices by 
our members collectively refusing to bid with contractors who engage in bid 
shopping may be quickly answered by stating that there are jails for people who 
engage in concerted acts of boycott or coercion whether for good or evil purposes. 
There is simply no means for enforcement of a code of ethics by the industry 
Which would not be in violation of the Federal antitrust laws. 

On many occasions we have urged upon the Federal agencies that they adopt 
a system of awarding separate contracts for mechanical specialty work similar 
to that used by a number of State and municipal governments, and in some in- 
stances used by the Reclamation Bureau of the Department of Interior. The 
answer of the Federal agencies has always been that separation of contracts 
would leave the Federal Government without one contractor to whom it could 
look for full responsibility for completion and, accordingly, cause controversy as 
to which contractors were responsible for defaults, delays, ete., and that also 
separation of contracts would materially add to the administrative burden in- 
volved in awarding contracts. The bill under consideration is not subject to 
these stock objections. It leaves undivided responsibility in the general con- 
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tractor and adds no appreciable administrative burden to the Federal Govern- 
ment. The Federal Government is given the power to prevent the use of un- 
qualified subcontractors in only two instances when obviously it should have that 
power: first, on cost-plus-a-fixed-fee contracts, and second, where the contractor 
desires to change subcontractors for the sole purpose of profiting at the expense 
of the Government and the subcontractors. 

We respectfully petition your committee for favorable and speedy action on 
S. 2907 


MEMORANDUM OF AGREEMENT BETWEEN THE REPRESENTATIVES OF GOVERNMENT 
AGENCIES ENGAGED IN DEFENSE CONSTRUCTION AND THE BUILDING AND CON- 
STRUCTION TRADES DEPARTMENT OF THE AMERICAN FEDERATION OF LABOR 


Presented by the Office of Production Management as an Outline of Labor Policy 
to be followed in Defense Construction 


(Includes agreement requiring subletting of specialist work ) 


1. Uniform overtime rates.—Where a single shift is worked, 8 hours of con- 
tinuous employment, except for lunch periods, shall constitute a day’s work 
beginning on Monday and through Friday of each week. Where work is re- 
quired in excess of 8 hours on any one day or during the interval from 5 p. m. 
Friday to 7 a. m. Monday, or on holidays, such work shall be paid for at 1% 
times the basic rate of wages. 

2 Uniform shifts —Where two or more shifts are worked, 5 days of 74-hour 
shifts from Sunday midnight to Friday midnight, shall constitute a regular 
week’s work. The pay for a full shift period shall be a sum equivalent to 8 
times the basic hourly rate and for a period less than the full shift shall be the 
corresponding proportional amount which the time worked bears to the time 
allocated to the full shift period. Any time worked from Friday midnight to 
Sunday midnight or in excess of regular shift hous shall be paid for at 144 times 
the basic rate of wages. Wherever found to be practicable, shifts should be 
rotated 

3. No stoppage of work—The building and constructien trades department of 
the American Federation of Labor agrees that there shall be no stoppage of work 
on account of jurisdictional disputes, or for any other cause. All grievances and 
disputes shall be settled by conciliation and arbitration. 

$4. Subcontractors —tIt shall be the policy of all Federal contracting agencies 
to require the utilization of specialty subcontractors on those parts of the work 
which, under normal contracting practices, are performed by specialty subcon- 
tractors subject, however, to the following: 

1) When a general contractor can demonstrate that specialty work has been 
customarily performed by his own organization and that his existing organiza- 
tion is competent to perform the work, he may be permitted to do so. 

b) Where the performance of specialty work by specialty subcontractors will 
result in materially increased costs or inordinate delays, the requirement here 
inbefore mentioned may be waived. 

On negotiated contracts the decision as to which parts of the work will be 
performed by subcontract will, insofar as may be practicable, be made at the 
time the contract is negotiated 

5. Predetermination of wages.—In predetermining the minimum wage which 


is to be paid to contractor's employees on the specific construction job, con- 
sideration shall be given to the rates prevailing in the area from which labor 
must be drawn to man the job and to new wage rates which have been negotiated 


and concluded through bona fide collective bargaining processes which will take 
effect at a future date 

Wage rates paid at the start of work on a project shall continue until the com- 
pletion of the project, or not more than 1 year, and new agreements or new de- 
terminations of wages for work in the same area will become effective only on 
new jobs started or new contracts signed after the employer-employee agreement 
has been negotiated 

6. Application of agreement.—Any contract work done for or through any Fed- 
eral agency for defense purposes within the continental limits of the United 
States and the Panama Canal Zone shall be governed by this labor policy. 

It is understood that the provisions of this agreement shall apply only to na- 
tional defense projects 





- 


le 
ie 
to 
eS 


be 


of 
rk 
1d 


eS 
n 


en 
bii- 


ill 
re 


be 
he 


ich 
on- 
rr 
red 
ike 


Ih- 
de- 

on 
ent 


'ed- 
ted 


FEDERAL CONSTRUCTION CONTRACT ACT od 


7. Apprentices.—It is agreed that the number of apprentices used shall be 
limited to the number agreed upon between the respective unions and contractors 
and approved by the Departme nt of Labor in the case of those unions and em- 
ployers associations that have established apprenticeship standards in conjune 
tion with the Department of Labor and the number of apprentices in other cases 
shall conform to the usual practice prevailing between the unions and the em- 
ployers associations of the respective trades. 

8. Board of revicw.—There shall be constituted a board consisting of a repre 
sentative of the Government agencies, a representative of the building and ¢con- 
struction trades department of the A. F. of L., and a representative of the OPM. 
It shall be the function of this board to interpret the provisions of this agreement, 
to adjust disputes arising hereunder, and the findings of the board shall be 
binding on the parties to the agreement. In case of a dispute involving a specific 
governmental agency, that agency May designate a representative as a temporary 
member of the bourd for the mediation of that dispute. The board shall have 
no authority to encroach upon or to relieve any governmental agency of its legal 
authorities and/or responsibilities. 

(Senator Smith presiding. ) 

Senator SmirH. Mr. McGregor is the next witness. 


STATEMENT OF HAROLD E. McGREGOR, PRESIDENT, HEATING, 
PIPING, AND AIR CONDITIONING CONTRACTORS NATIONAL 
ASSOCIATION, INC. 


Mr. MeGrecor. Senator, | appreciate how precious is your time, 
but it will have cost me 38 hours of my time away from my home, 
my family, and business to come down here and appear before you, 
and in exchange for that 11 espectfully ask vou that you give me 15 
minutes of your time so that 1 may read my statement. May I have 
it, please / 

Senator Smirn. Yes, sir: go right ahead. 

Mr. McGrecor. Mr. Chairman and members of the Senate Judiciary 
Subcommittee, lam Harold E. McGregor of Fitchburg, Mass. I am 
treasurer of Power Piping C orp., W ith offices at 46 First Street, Cam- 
bridge, Mass. Lam also president of the Heating, P Iping, and Air 
Conditioning Contractors National Association, Ine. 

This national association is an organization of approximately 1,200 
contractors located in 42 States. As part of the national association 
there are 40 affliated local associations. Some of these are State asso- 
clations, such as the North Carolina association, the Wisconsin asso- 
ciation, the north Jersey association, and the southern California 
association. Others are associations of contractors in the larger 
cities such, for example, as the Birmingham association, the Boston 
association, the Detroit association, the Richmond association, and 
the Omaha association. ‘The members complete heating, piping, and 
air-conditioning contracts totaling in excess of S1 billion a year. 

My presence here before you as a proponent of Senate bill S. 2907 
is ( ‘compelled by my desire and thén members of my national association 
to be of greater service to the United States Government in the com- 
pletion of its present tremendous defense construction program as 
well as the conduct of its future normal construction program. 

As a word of introduction I should like to state that my own com- 
pany, Power Piping Corp., specializes in the installation of power 
plant and process piping, industrial heating, and steam, water, gas, 

and oil distribution systems. It does an annual business in the neigh- 
borhood of $800,000 a vear. It has a technical and e antag staff 
consisting of five emp loyees with average experience in tl e heating 
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and piping business of 25 years. It carries approximately 25 em- 
ployees on its regular payroll in addition to the skilled and unskilled 
workers who are employed on particular jobs. The company pos- 
sesses the capital, equipment, and has the know-how to perform the 
heating and piping work on most Federal construction projects. 

My company has in many instances acted _as prime contractor on 
construction projects for the United States Government and various 
States and municipalities, as well as for public utilities and industrial, 
commercial, and educational institutions. However, we have never 
served as a subcontractor on a Federal construction job or on any 
other job where it was necessary to negotiate a subcontract with a 
general contractor. 

We have felt compelled to operate as prime contractor only, and to 
refrain from acting and to refuse to act as subcontractor because of 
the vicious practices existing in this field. My company and I would 
like to make available our services as subcontractors on Federal con- 
struction jobs which are let to general contractors but feel that we 
cannot subject ourselves to dealing with general contractors in the 
manner now prevailing on most such jobs. 

Senator Henprickson. You heard Mr. Moseley testify ? 

Mr. McGrecor. Yes. 

Senator Henprickson. You are referring to the same practices that 
he described / 

Mr. McGreeor. I am. I would like to testify in detail. Mr. 
Moseley did not do so. 

I realize, of course, that there are many ethical general contractors. 
As I mentioned before, my own company itself operates as a general 
contractor. I should like to explain to you, however, how most general 
contractors negotiate their mechanical subcontracts and I believe you 
will understand why our services cannot be made available to the 
Government unless legislation of the nature under consideration is 
enacted. 

When an agency of the United States Government advertises for 
bids on a construction project requiring in part the installation of a 
heating, piping, or air-conditioning system, the general contractors 
who have signified their intention of submitting ‘bids for the entire 
project proceed to solicit, receive, and employ subbids for the heating, 
piping, and air-conditioning work from members of my industry who 
specialize in this class of work. 

Said general contractors must have the aid and assistance of the 
heating, piping, and air-conditioning contractor in order to compile 
their bids for the over-all project; for it is a fact that the general 
contractors know so little about our business that they are unable to 
accurately and safely estimate the cost of the system to be installed 
and must, therefore, have the aid of my fellow heating, piping, and 
air-conditioning contractors in order that they be able to complete the 
very first step to be taken toward the procurement of the proposed 
general construction contract—without our services which we can give 
them only at great expense and which we do for one reason only, viz, 
the hope that we will succeed in presenting the lowest bid which a 
general contractor receives, and that as a consequence, we will win 
through him, if he is successful, the opportunity to serve our Gov- 
ernment, and at the same time earn a fair and reasonable profit for 
so doing. 
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However, gentlemen, here is what almost invariably and inevitably 
happens under our present system of governmental contract pro- 
aaa The successful general contractor, upon receiving the award 
for the over-all project not only proceeds to tell all of those heating, 
piping, and air-conditioning contractors who served him from the 
outset that their subbids were high but he also boldly states or implies 
that he has received a bid lower than any which he in fact has ever 
seen or heard of. 

He further peddles the bid of the various competing subcontractors 
among them for the purpose of exciting vicious competition and “con- 
fidentially” informs one or more of them whom he chooses to refer 
to as his “friend,” that he has a bid much lower than theirs, even 
stating a fictitious price and “suggesting” that said contractor review 
his estimate to see if there is not some way in which he may have 
“erred” in its Initial preparation. 

Not content with this despicable maneuvering, said general con- 
tractor goes to even greater extent to obtain lower subbids than the 
one he used to procure his Government contract by soliciting addi- 
tional subbids from heating, piping, and air-conditioning contractors 
who never before exhibited interest in the work. 

Finally, by the employment of innuendoes, untruths, double deal- 


‘ing, and chicanery, and only after he has exhausted every possible 


means of benefiting himself further, he finds time running out and 
cannot delay any longer the award of the subcontract for heating, 
piping, and air-conditioning. So he sublets this part of his contract 
at a price substantially lower than that which he carried in his bid to 
the United States Government. The difference between the subbid 
used by the general contractor and the price which he finally agrees 
to pay for the work represents just so much more profit for said 
general contractor. 

Senator Smirn. At the beginning of this bill section 2 says: 

Before any executive agency, acting either on its own behalf or on behalf of 
any other agency or corporation shall award or enter into a construction contract 
upon a cost-plus-a-fixed-fee basis——— 

Mr. McGreecor. I am speaking of lump-sum contracts. I have not 
yet gotten to the cost-plus contract. 

Senator Smiru. I want to see if it was not your understanding. 
What you said up to now applies to lump-sum contracts ¢ 

Mr. McGrecor. Yes. 

Senator Smrrn. Not to the provision of this bill ? 

Mr. McGrecor. Yes. I will get to that section dealing with cost- 
plus contracts if you will be patient with me. Maybe I have confused 
you by reversing my procedure. Maybe I should have dealt first 
with my feelings toward the cost-plus-fixed-fee contract. 

Senator Smrru. This is what we have before us regardless of how 
vicious or bad this may be. 

Mr. McGreeor. Mr. Senator, I am not interested in ever doing busi- 
ness with general contractors unless the methods of contract awards 
by the Federal Government are changed. 

Senator SmirH. We are confining ourselves to the specific bill, a 
cost-plus-fixed-fee. 

Mr. McGreeor. This bill does not deal specifically and entirely with 
cost-plus-fixed-fee. It deals first of all with cost-plus-fixed-fee and 
then lump-sum competitive contracts. The cost-plus-fixed-fee is only 
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a part of this provision. So I am first speaking of the situation per- 
taining to lump-sum competitive bidding such as is carried on under 
peacetime construction. I will later get to speak about the cost-plus- 
fixed-fee type of contract. 

May I Lo on ¢ 

Senator Smirn. Yes; except you started not with the first item first 
but with the other item. That is what confused me. 

Mr. McGrreor. So when a general contractor who has solicited, 
accepted, and employed my subbid in the preparation of the estimate 
on which he bases his suecessful proposal for the project ultimately 
awarded to him, completely divests himself of all moral obligation 
to me for the services I rendered him and which he could not do with- 
out, [ believe him to be an ingrate. 

And when he professes to me and all my fellow competitors who sub- 
mitted to him carefully prepared and fair and reasonable subbids, that 
he has a subbid lower than mine or ours, I say he is a liar. 

And when he injects me and my competitors into vicious competi- 
tion, employing untruths, insinuations, innuendoes, and actual bid 
peddling for the purpose of beating down the price which he is to 
pay for the services he must have, for the sole and ultimate purpose 
of fattening his margin of profit at the expense of his subcontractors, 
then I believe him to be a cheat. 

There, gentlemen, are the reasons why I cannot do business as sub- 
contractor under the present svstem of contracting used on Govern- 
ment construction projects. 

Now, just in case my recitation may have fostered in your minds the 
question, “So what, the United States Government seems to have no 
difliculty getting bidders for its construction work. What bearing, 
if any, does MeGregor’s attitude toward public work have on the 
taxpavers?” let me please offer for your consideration this statement 
of fact. 

Senator Henpricxson. Mr. McGregor, you have described these 
practices here. Do you run into the same practices in respect to private 
contracts ¢ 

Mr. MceGrecor. With general contractors, ves, sir: except it is not 
so bad for this reason: In private construction the owners have the 
right and the authority to select the bidders for the general contract 
and generally they do not select the same people who make a practice 
of doing public work. I have different kinds of general contractors, 
as I have stated 

Mr. Henprickson. Thank you very much, 

senator Smirn. Are there any general contractors who do conduct 
their business in a proper manner 

Mr. MeGreeor. Yes, sir. 

Senator Surry. You operate as a general contractor? 

Mr. MeGreeor. I operate as a general contractor to this degree: I 
take over all contracts in which my bid goes into the awarding author- 
itv. Texnect next week to make a bid on a power plant job of approxi- 
mately $500,000 directly to the Navy Department for work in the Bos- 
ton Navy Yard, but I will bid to the Navy Department, I will not bid 
to the reneral contractor, 


There are thousands of mechanical specialty contractors and gen- 
eral contractors TOO, who like me refuse to fo near Federal construc- 
tion work under the present contract procedure. These contractors 
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possess the reputation, ability,. and financial responsibility which 


niake S thei Ir services so muc ‘ho im demat ic by prive ite industi vy, W } 
has the aernne to select its ty ice that they can aflord to refuse te 
get mixed up in this bid peddling, chiseling, and shop ping racket. 


These contractors L am certain, would become interested in Fed 
construction if the present vicious bidding practices were elimin 
and our Government would then, I am sure, have its construction works 
done much better and more economically, The Government ik Se 
hieiting p! ices {01 its eeneral contracts would ha ye the be ne fit of bi 
from these mechanical specialty contractors who now refuse to bid, 
and the greater the number of competitors, the lower will be the sub 
bids 

In the State of Massachusetts, where for the past 14 years there has 
bee 1 in e Te Cl laws collpe tng the general contractors to state in theu 
proposals for all public building construction, the names of the me- 
chanical spec li alty cOnLVactors W hos se quoli itions the \ usedl in the prep 
aration of the gener i] bid, as well as the amount of sai id q puOtAtiOns, we 
find both specialty and general contr wctors panne ipating in bidding 
for the construction contracts w! ho befor the et tment of the law 
refused to waste their time on such ames 

The law in Massachusetts has in fact worked so well that we now 
find architec ts, engineers, and even general contractors and labor Ol 
ganizations among its strongest supporters, not only for the continua 
tion of the law but for the strengthening of it. And the public is get 
ting better construction, and gentlemen, let there be no doubt of this 
fa 


acti lt. 


Just as long as self-preservation is the first law of nature, a subcon 
tractor having been rorced into the acceptance ot a contract whi 
pro mises to be unprofitable, will endeavor to avoid loss by cutting cor 
ners and ¢ lespite all possib le supervision and inspection by Government 
representatives, will succeed in doing so. It is al bsolutely im possib] 
for ant owner to provide an inspector for every mechanic. 

There is also incorporated in this bill, S S. 290T. the provision re 
quiring general contractors to whom the Government construction 
contracts are awarded on a cost-plus-a-fixed-fee basis, to name the 
mechanical specialty contractors whom they propose to engage to 
perform the mechanical specialty work. In the event that said gen 
eral contractor signifies his intention to carry out any part of said 
mechanical specialty work with his own forces, he will be required 
to present to the Government awarding authority satisfactory and 
acceptable proof that it is his common practice to perform such me- 
chanical specialty work with his own forces and that he possesse 
the experience, personnel, equipment, and other facilities necessary 
to enable him to complete the work as quiic kly and as competently 
as the mechanical specialty contractor. The inclusion of this pro- 
vision is impelled by the following conditions: 

When our Government resorted to the use of the cost pilus contract 
approximately 12 years ago, the fee to be paid the general contractor 
for his services bore a direct relation to the total cost of the work 
and encouraged said contractors to depart from their peacetime and 
orthodox method of doing business. General contractors who aad 
throughout their business lifetime practiced the subcontracting of 
mechanical specialty work proceeded to change their manner of doing 
Lusiness, but only on a cost-plus contract. When required to bid 
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for work on a fixed lump-sum basis, they would revert to the long- 
established mode of engaging mechanical specialty contractors. 

Now, gentlemen, a chameleon is a very colorful and fascinating 
creature, “the performance of which causes us all to marvel. I under- 
stand nature endowed the creature with such powers to change its 
colors so that it could conceal its true identity and presence. A 
general contractor who behaves like a chameleon, changing his mode 
of doing business from job to job, depending upon whether he pos- 
sesses a cost-plus or a fixed-lump-sum contract, also does so for con- 
cealment and from fear. 

I offer no objection whatsoever to the policy of a general contractor 
doing the mechanical specialty work on a Government cost-plus- 
fixed-fee contract, providing said contractor makes a practice of doing 
such specialty w ork on all his contracts, both cost-plus and fixed-price. 

But when a general contractor, lacking the self. confidence, ability, 
and courage required to stand on his own two feet when bidding on 
and prosec cuting fixed-price contracts is permitted to do mechanical 
specialty work with his own forces on Government cost-plus-fee con- 
tracts, under which circumstances he cannot lose, to say the least, 
then I contend he is being permitted to set himself up in the mechan- 
ical- specialty contracting business at the expense of the taxpayer, 
or he is a enabled to increase his net income from his operation. 
There is one fact, however, of which I am most certain, the mechan- 
ical specialty contractors in the United States who for years and, 
yes, generations have specialized in their respective f field and who 
have ready and available for Government service administrative, 
technical, and mechanical organizations of many years’ experience, 
with the necessary tools, equipment, and finances, are being bypassed 
and unemployed. I believe, gentlemen, this practice of allowing ama- 
teurs to carry on at Government expense while the professionals 
remain idle, is definitely not in the best interest of the taxpayer. 

It has been a distinct honor and privilege for me to be allowed to 
appear before you today and to outline to you my views on the 
objectives of this bill, S. 2907, a subject which I believe to be extremely 
important to the construction industry, and which I know to be 
exceedingly important to our taxpayers. 

I sincerely hope that you will find yourselves justified in supporting 
this bill. 

Thank you. 

Senator Smrru. You say that you think it is all right for a general 
contractor to do the mechanical specialty work on a Government cost- 
plus-fixed-fee contract ? 

Mr. McGrecor. If it has been his practice to do it. 

Senator Smirn. Why should you attempt to regulate the way in 
which he conducts his business ? 

Mr. McGrecor. I am not, sir. 

Senator Smrru. There might be some cases when he would have 
some men in his employment to do mechanical specialty jobs. At 
another time he would have no men. 

Mr. MeGrecor. Mr. Senator, this bill leaves it within the juris- 
diction of the governmental agency awarding the contract to decide 
whether that contractor has. the facilities, manpower, technical 
material. 
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Senator Smiru. I was talking about your theory that he could do 
it if he did it all the time, but if he did it part of the time he ought not 
to be allowed to do it. I can see at one time in his career he might be 
prepared to do this; at another time he might not be. You are trying 
to restrict him to pursuing one course or one policy all the time. 

Mr. McGrecor. I am for this reason, sir: The pepole in this me- 
chanical-specialty contracting business have made a lifetime expe- 
rience of it. They have not been in and out. As I stated, they have 
been in this business for generations. 

Senator Smiru. I am in sympathy with that general proposition, 
but that is not the main thing. The main purpose we are here for 
is to protect the public. That is what we are here for. Therefore, 
we must not consider the fortunes of the general contractor or the 
fortunes of the specialty contractor. We must look at it from the 
over-all public good. When you get down to that situation, I do not 
think that is a good reason. 

Mr. McGrecor. Ido. Let me elaborate on that reason—why I think 
it is a good reason. It requires much more than the procurement 
of a few men who have had some experience in the mechanical- 
specialty trades to establish, set up, and prosecute a mechanical-spe- 
cialty contract because invariably these men who are available to the 
general contractor hire are not the best men in the mechanical-specialty 
business. ‘They are the men who have been in the industry and stay 
in it, not the men who are unemployed. 

Senator Surrn. They might and might not be. I have seen a 
contractor—a small one, to be sure—where the subcontractor himself 
could not have done the electrical job that the hired man did and this 
man is a most satisfactory man and he did all the work. So the man 
who was not qualified to be a subcontractor is the man who did the job. 

Mr. McGregor. In what capacity, sir? As an employee ora general 
contractor ¢ 

Senator Smiru. A subcontractor. 

Mr. McGreeor. Then there was a subcontractor on the job? 

Senator Smirn. The subcontractor said he knew very little about it. 

Mr. McGrecor. What part did he have in the process of doing the 
work ¢ 

Senator Smrru. Collecting money. Your group is not all 100-per- 
cent perfect. 

Mr. McGregor. Of course not. 

Senator Smirn. You think the general contractors are all wrong 
and your group is yer pn 

Mr. McGregor. I did not say the general contractors are all wrong. 
There are general contractors doing Government work on expense 
projects who do their own mechanical specialty work and they always 
did of*private work and they are highly qualified. We do not ex- 
pect, nor do we propose, that their method of doing business should 
be changed. They for years have done their own work. What we 
object to is the general contractors who get a cost-plus job and become 
their own contractor. 

Senator Smiru. I understand the abuse and why it should be cor- 
rected. I do not like the attitude that everybody on the other side 
is all bad, and that is the gist of your statement as it is written. 
I do not say the other gentlemen present indicated that at all. 

(The written statement of Mr. McGregor is as follows :) 
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STATEMENT OF Harotp E. McGnrecor, Presipentr or Hreatine, PrernG, AND AIR 
CONDITIONING CONTRACTORS NATIONAL ASSOCIATION, INC. 


Mr. Chairman and members of the Senate Judiciary Subcommittee, T am 
Harold E. McGregor, of Fitchburg, Mass. I am treasurer of Power Piping 
Corp., with offices at 46 First Street, Cambridge, Mass. I am also president 
of the Heating Piping, and Air-Conditioning Contractors National Associa- 
tion, Inc. 

This national association is an organization of approximately 1,200) con- 
tractors located in 42 States. As part of the national association there are 40 
affiliated local associations. Some of these are State associations such as the 
North Carolina association, the Wisconsin association, the North Jersey asso- 
ciation, and the southern California association. Others are associations of 
contractors in the larger cities such, for example, as the Birmingham associa 
tion, the Boston association, the Detroit association, the Richmond asseciation, 
and the Omaha association. The members complete heating, piping, and air 
conditioning contracts totaling in excess of $1 billion a year. 

My presence here before you as a proponent of Senate bill 2007 is compelled 
by my desire and the members of my national association to be of greater 
service to the United States Government in the completion of its present tre- 
mendous defense construction program as well as the conduct of its future 
normal construction program. 

As a word of introduction I] should like to state that my own company, Power 
Piping Corp., specializes in the installation of power-plant and process piping, 
industrial heating, and steam, water, gas, and oil distribution systems. It 
does an annual business in the neighborhood of $800,000 a year. It has a tech- 
nical and engineering staff consisting of five employees with average experience 
in the heating and piping business of 25 years. It carries approximately 25 
emplovees on its regular payroll in addition to the skilled and unskilled workers 
who are employed on particular jobs. The company possesses the capital, 
equipment, and has the know-how to perform the heating and piping Work on 
most Federal construction projects. 

cc mpany has in man, instances acted as prime contractor on construe 
tion projects for the United States Government and various States and munic 
ipalities, as well as for public utilities and industrial, commercial, and educa- 
tional institutions. However, we have never served as a subcontractor on a 
Federal construction job or on any other job where it was necessary to negoti 


ate a subcontract with a general contractor 
We have felt compelled to operate as prime contractor only, and to refrain 
from acting and to refuse to act as subeontractor because of the vicious prac 


ces eXisting in this field. My company and I would like to make available 
our servicos as subcontractors on Federal construction jobs which are let to 
general contractors but feel that we cannot subject ourselves to dealing with 
general contractors in the manner now prevailing on most such jobs, 
roalize, of course, that there are many ethical general contractors, As I 
men ioned before ny own company itself operates as a general contractor. I 


shonld like to evyplain to you, however, how most general contractors negotiate 
their echanical subcontracts and TT believe vou will understand why our 
services cannot be made available to the Government unless legislation of the 
nature uncer consideration is enacted. 

When an agency of the United States Government advertises for bids’ on a 

nstruction project requiring in part the installation of a heating, piping, or 
air-conditioning system, the general contractors who have signified their inten- 
tion of svhnitting dDids for the entire project, proceed to solicit, receive, and 
eruploy subbics for the heating, piping, and air-conditioning work, from mem 
ers of 7 industry who specialize in this class of work. Said genéral con 
tractors must have the aid and assistance of the heating, piping, and air 


miditioning contractor in order to compile their bids for the over-all project; 


fon ! act that the general contractors know so little about our business, 
that t re unable to accurately and safely estimate the cost of the system 
to be ivstatled and must, therefore, have the aid of my fellow heating, piping, 
and air-conditioning contractors in order that they be able to complete the 
very rst step to be taken, toward the procurement of the proposed general 
constreetion contract—without our services which we can give them only ai 
r exrense and which we co for ene reason only, viz, the hope that we will 

presenting the lowest bid which the general contractor receives, 


consequence, we will win through him if he is successful, the 
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opportunity to serve our Governinent, and at the same time earn a fair and 
reasonable profit for so doing. 


However, gentlemen, here is what almost invariably and inevitably happens 


under our present systein of vovernmental contract procedure the suecess!ul 
eneral contractor, upon receiving the award for the over-all project, not only 
proceeds to tt all of those heating, piping, and air-conditioning contracion 


who served him from the outset, that their subbids were high, but he also boldly 
states or implies that he has received a bid lower then any which he in facet 
has ever seen or heard of. He further peddles the bids of the various compet 
ing subcontractors among them, for the purpose of exciting vicious Competition 
and econfilentinllv informs one or more of them whom he chooses to refer to 
s his friend, that he has a bid much lower than theirs, even stating a fictitious 
rice and suggesting that said subcontractor review his estimate to see if there 


is not some way in which he may have erred in its initial preparation. Not 
ontent with this despicable maneuvering, said general contractor goes to even 
rea r extent to obtair lower subbids than the one he used to procure hi 
Government contract, by soliciting additional subbids from heating, piping, 
ind air-conditioning contractors who never before exhibited interest » the 
worl Finally-—by the employment of innuendos, untruths, double dealing, an 
chicane! and only after he has exhausted every possible means of benefiting 
imself further, he finds time running out and cannot delay any longer the 
ard of the subcontract for heating, piping, and air conditioning. so—he 
iblets this part of his contract at a price substantially lower than that which 
ed in tis bi othe United States Government The difference betwee! 


he subbid used by the general contractor and the price which he finally agrees 
to pay for the work—represents just so much more profit for said general 
contractor 

So, when a general contractor who has solicited, accepted, and et 
subbid in the preparation of the estimate on which he bases hi 
proposal for the project ultimately awarded to him, completely divests himself 


t 


of all moral obligation to me for the services I rendered him and which he 





couldn't do without I believe him to be an ingrate 

And when he professes to me and to all my fellow competitors who sub 
mitted to him carefully prepared and fair and reasonable subbids, that he ha 
has a subbid lower than mine or ours—-I say he is a liar 

And when he injects me and my competitors into vicious Competition, employ 
ing untruths, insinuations, innuendos, and actual bid peddling for the purpose 
of beating down the price which he is to pay for the services he must have, for 





the sole and ultimate purpose of fattening his margin of profit at the expense 
of his subcontractors hen I believe him to be a cheat 
hv | cannot do business as subcont: 


‘There, gentlemen—are the reasons wh) 
tor under the present system of contracting used on Government construction 
projects, 


Now ust in case my recitation may have fostered in your minds the ques 
thor so What? The United States Government seems to have no difficnity get 
ting bidders for its construction work What bearing. if anv, does MeGregor's 
attitude teward public work have on the taxpayers Let me please olier for 
vour consideration this statement of fact 

There are thousands of mechanical specialty contractors and general cor 


tractors, too, Who like me refuse to go near Federal construction work under 
the present contract procedure. These contractors possess the reputation, 
ability, and financial responsibility which makes their services so much in de 
mand by private industry, which has the freedom to select its bidders that they 
can afford to refuse to get mixed up in this bid peddling, chiselir 
ping racket These contractors Lam certain, would become interested in Fed 
eral construction if the present vicious bidding practices were eliminated and 
our Government would then, I am sure, have its construction work done much 





ig, and shop 


better and more economically The Government in soliciting prices for its gen 
eral contracts would have the benefit of bids from these mechanical specialty 
contractors Who now refuse to bid, and the greater the number of competitors 
the lower will be the subbids 

In the State of Massachusetts, where for the past 14 vears there has been 
In effect laws compelling the general contractors to state in their proposals 
for all public building construction, the names of the mechanical specialt 


VY con 
lractors whose quotations they used in the preparation of the general bid. as 
} 


Well as the amount of said quotations, we find both spe initvy and general eon 
tractors participating in bidding for the construction contracts who before the 
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enactment of the law, refused to waste their time on such bidding. The law 
in Massachusetts has in fact worked so well that we now find architects, en- 
gineers, and even general contractors and labor organizations among its strong- 
est supporters, not only for the continuation of the law but for the strengthening 
of it. And the public is getting better construction—and gentleman, let there 
be no doubt of this fact. 

Just as long as self-preservation is the first law of nature—a subcontractor 
having been forced into the acceptance of a contract which promises to be un- 
profitable, will endeavor to avoid loss by cutting corners and despite all possible 
supervision and inspection by Government representatives, will succeed in doing 
so. It is absolutely impossible for any owner to provide an inspector for every 
mechanic. 

There is also incorporated in this bill S. 2907, the provision requiring general 
contractors to whom Government construction contracts are awarded on a cost- 
plus-a-fixed-fee basis, to name the mechanical specialty contractors whom they 
propose to engage to perform the mechanical specialty work. In the event that 
said general contractor signifies his intention to carry out any part of said 
mechanical specialty work with his own forces, he will be required to present 
to the Government awarding authority satisfactory and acceptable proof that 
it is his common practice to perform such mechanical specialty work with his 
own forces and that he possesses the experience, personnel, equipment and other 
facilities necessary to enable him to complete the work as quickly and as com- 
petently as the mechanical specialty contractor. The inclusion of this pro- 
vision is impelled by the following conditions. 

When our Government resorted to the use of the cost-plus contract approxi- 
mately 12 years ago, the fee to be paid the general contractor for his services 
bore a direct relation to the total cost of the work and encouraged said contrac- 
tors to depart from their peace-time and orthodox method of doing business. 
General contractors who had throughout their business lifetime practiced the 
subcontracting of mechanical specialty work proceeded to change their manner 
of doing business—but only on a ecost-plus contract. When required to bid for 
work on a fixed lump-sum basis, they would revert to the long established mode 
of engaging mechanical specialty contractors. 

Now, gentlemen, a chameleon is a very colorful and fascinating creature, the 
performance of which causes us all to marvel. I understand nature endowed 
the creature with such powers to change its colors so that it could conceal its 
true identity and presence. A general contractor who behaves like a chameleon, 
changing his mode of doing business from job to job, depending upon whether he 
possesses a cost-plus or a fixed-lump-sum contract, also does so for concealment 
and from fear. 

I offer no objection whatsoever to the policy of a general contractor doing the 
mechanical specialty work on a Government cost-plus-tixed-fee contract, pro- 
viding said contractor makes a practice of doing such specialty work on all his 
contracts, both cost-plus and fixed price. 

But when a general contractor, lacking the self-confidence, ability, and courage 
required to stand on his own two feet when bidding on and prosecuting fixed 
price contracts is permitted to do mechanical specialty work with his own forces 
on Government cost-plus-fee contracts, under which circumstances he cannot 
lose to say the least, then I contend he is being permitted to set himself up in 
the mechanical specialty contracting business at the expense of the taxpayer, 
or he is being enabled to increase his net income from his operation. There is 
one fact, however, of which lam most certain, the mechanical specialty contrac- 
tors in the United States who for years and, yes, generations have specialized in 
their respective field and who have ready and available for Government service, 
administrative technical and mechanical organizations of many years’ experi- 
ence, With the necessary tools, equipment, and finances, are being bypassed and 
unemployed. I believe, gentlemen, this practice of allowing amateurs to carry 
on at Government expense while the professionals remain idle, is definitely not 
in the best interest of the taxpayer. ; 

It has been a distinct honor and privilege for me to be allowed to appear before 
you today and to outline to you my views on the objectives of this bill S. 2907, a 
subject which I believe to be extremely important to the construction industry 
and which I know to be exceedingly important to our taxpayers. : 

I sincerely hope that you will find yourselves justified in supporting this bill. 

Thank you. 


Senator Smiru. Let us call the next witness. Mr. Rvan. 





w 
Ne 
g - 
is 
re 


FEDERAL CONSTRUCTION CONTRACT ACT 47 


STATEMENT OF HAROLD J. RYAN, PRESIDENT OF HAROLD J. RYAN, 
INC., AND PABST AIR CONDITIONING CORP., NEW YORK CITY 


Mr. Ryan. I have a prepared statement here. I would like to take 
you inside the contracting business for a few minutes. 

* You have been listening for a while to the general discussion of 
this thing. With my statement I would like to bring you down to 
some of the practices as they look from where I sit at my desk. 

If you can for a moment be transported into that particular posi- 
tion, I think you probably will see some of the risks that the Govern- 
ment takes of incurring expense and additional problems by not using 
the experience of the subcontractors. 

My name is Harold J. Ryan. I do business as a registered profes- 
sional engineer in New York State. I also have an air-conditioning 
corporation which handles special air conditioning and industrial 
piping and ventilation. Normally we work in commercial buindings. 
We do very little Government work. We make original studies and 
installation of equipment and piping systems, particularly develop- 
ment of a new process. 

During war or emergency conditions we have acted as consulting 
engineers, prime contractors, or subcontractors on Government finished 
projects. We do not do that in peacetime because of the general 
practice of bid shopping. Many times in these Government projects 
we have contracts which are essentially all mechanical work. There 
is very little work except in cutting and patching, a little foundation 
work or something of that nature. Those contracts have been given 

out by the Government at these special installations to general con- 
tractors in which the primary value and the most difficult type of work 
is the mechanical work, and frequently does so on a cost-plus basis. 

This leaves general contractors to do the work themselves or have 
it done on a piecemeal basis by nonspecialized contractors. Govern- 
ment specifications which are inadequate for most of these develop- 
ments need the experience of a responsible specialized mechanical con- 
tractor with necessary facilities to properly accomplish the work if 
expensive extra work orders are to be avoided. 

The inevitable tendency of general contractors to attempt mechani- 

cal specialty work on a cost-plus basis without subcontracting it to 
an independent and responsible mechanical contractor is not only 
wasteful in that it raises the cost of the work of the Government but 
indirectly it results in loss to the Government through improper 
installation. 

I would like to give you one concrete example. An example of this 
was the Air Force engine test stands for the Continental engines at 
the Ranger Aireraft engine plant. In this case, Brown and Mathews, 
general contractors on a cost-plus basis attempted to install carburetor 
air intakes to the engine test cells before awarding any contract to a 
mechanical subcontractor. In the course of this work they realized 
that complex specifications were needed and we were retained 
consulting engineers to write them. 

Later we were given the contract to complete the installation. In 
completing we had to take over as our cost the expenditures to date 
of the general contractor and we found that these costs were more 
than double what our installation cost would have been. Moreover, 
after the job was completed, we received a visit from the FBI who 
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wanted to investigate some of our workmen because it appeared that 
the airplane engines were being sabotaged. When they explained to 
me the nature of thee hneine failures. isu geested that the ¥ investigate 
the condition of the carburetor air intakes which were installed by the 
general contractor. 

Senator Sairu. You are talking about an item requiring a very 
eat skill. Is it not true though that there have been cases where 
subcontractors fell down on the job and the general contractor had to 
take over and finish the work/ We are interested in the abuses this 
bill is desioned to cure, to take care of. 

Mr. Ryan. The thing I am trying to point out to you, Senator, is 
that the experience of the spec ialty mechanical subeontractor is nec- 
essary. 

peuator Smirn. I think we are all familiar with that. IL would 
rather have a skilled man do a job for me on a contract than non- 
skilled. That is beside the point. We all agree on that. There is no 
doubt on that. The point is the need for this bill here as a law. 

Now, it has been, I think, pretty well pointed out here. Now what 
you are talking about is something that is different from what we are 
talking about here, the abuses. 

Mr. Ryan. What Lam trying to bring out, the point I am trying to 
make, is that when you can arbitrarily call on any contractor to bid 
on a Government bid and there can be no limit for Federal funds, he 
ean do the work in any w: ay — he pleases at the present time. 

Senator SMITH. He mig et a subeontractor who Is supposed to 
be skilled and turn out not to be skilled and have the same result. 

Mr. Ry \N. It might be possible that he could. 

Senator Smrrn. The point I make, that is not the point we are deal- 
ing with here. That is not the abuse we are dealing with. That is 
one of the frailties of human nature that one man claims to be skilled 
and the other man claims to be skilled and the other man claims to be 
skilled and one man gets a job when he is not sufliciently skilled to do 
the job. 

Ir. Ry LN. The point Is where can we 20 TO find the skills ¢ In other 
words, 1f we wanted to vO OUl ana vet a lob done, we would have lo 
take that job and have it done by men who are capable of handling 
that job 

Senator Smiru. | understand that, but this bill does not take care 


and does not deal with that. This bill which has been recommended 
here by your group specifically allows general contractors to do the 
mechanical work, therefore this eee you are raising, we are not 


concerned with that in connection with this bill. 

Now, if general contractors were completely prohibited from doing 
the mechanical contra ‘ts, then ¥ hat you say might be pertinent. 

Mr. Ryan. Sir, we are not prohibiting the general contractor from 
doing this kind of work, but we are in the bill saying that the general 
contractor must have the equivale lit experience of the people who are 
mechanical specialty contractors. Now. our particular problem, as 
pointed out in this incident of which I am talking, is that general con- 
tractors when they trv to orgal ze to do this work the mselves do not 
his ave avi ail: able the skill to the Th whie hi iS necessary to tac ‘kle a mec ‘hani- 
cal specialty Job. Tam bringing focus on points which are important 
from an engineering point of view primarily to bring into clearer 
focus the whole general picture. TI am not talking about the issue. 
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The issue is essentially to show that there is available a reservoir of 
excellent pure contractors, mechanical specialty contractors, and that 
reservoir should be tapped, not dammed up and prevented from being 
available to the Federal Government. 

Today you are damning up that reservoir with present practices. 
We are trying to make the water flow freely in the proper channels 
and that proper channel is—— 

Senator Smiru. What we want to do is hear about the points in 
controversy. Everybody agrees, I assume, we ought to have skilled 
men to do these important jobs. 

Mr. Ryan. You see, sir, the problem we have is one which this 
bill is aimed to control, to prevent, and that is this situation where 
the general contractor is favored by the Government contracting 
oflicer. 

Now, in these instances of which I am talking, many times the me- 
chanical contractor does not know about these jobs because he is not 
invited to bid on them by the director of the procurement agency. 
They ask the general contractors to bid, which places a barrier be- 
tween this reservoir of skill. 

Senator Sarru. If this bill is passed it will take care of the situa- 
tion you have im mind / 

Mr. Ryan. Yes. 

Senator Smiru. Now these other fine points you are making I do 
not see has any bearing on the abuses that this bill is designed to 
correct. 

Mr. Ryan. I appreciate the problem that vou are faced with in 
getting other people here to give their viewpoints, but I did want 
to bring out specifically that the Government is losing money when 
they do not have their contracting officers give more consideration 
to the nature of the work for which they are contracting. 

In these electrical and mechanical jobs, these jobs which are 90 
percent mechanical jobs, electrical jobs, when the contractor just lets 
any general contractor bid on it and gives him a free hand in how 
that thing is performed, he does not get the best results for the Gov- 
ernment. 

The point I am trying to bring out is that these facts illustrate 
the need for legislation along the lines of the bill under consideration 
requiring that mechanical work for which the contractor is not fully 
qualified be subcontracted to a mechanical specialty contractor where 
the general contractor has a cost-plus contract. 

oo Smiru. The bill does not provide for that. 

Ryan. Again I come back to my specific point. There is a 
dacani in there that the general contractor can do his own work. 

Senator Surry. That is right. That is the reason I say what I say 
is not pertinent on this bill unless you want a change in the form of 
the bill. 

Mr. Ryan. The bill specifically states that the man who is under- 
taking this work must have experience. 

Senator Smiry. I understand that. We all understand that. 

Mr. Ryan. I grant that particular point. Because of the tre- 
mendous amount of work which the Government, as the largest cus- 
tomer of the mechanical trades today, is offering, it is absolutely essen- 
tial that the principle of subcontracting be resorted to. It does not 
matter whether it be applicable to industry. [I think you will agree, 
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Senator, that the defense work could not be accomplished without 
even a large manufacturing subcontractor. 

Senator SmirnH. We are confining ourselves to the consideration 
of this particular bill. 

Mr. Ryan. Let us not have a misunderstanding on the point. Al- 
though it states this can be done by general contractors, it is not say- 
ing it must be done by general contractors. You are giving me the 
impression that that bill says since the general contre uctor can do it, 
that is the accepted way it should be done. 

Senator Smirn. No; I understand what the bill says, that the 
general contractor may do it under certain conditions but he has to 
conform to conditions as to what is required in here. I think we 
understand what the bill is but we cannot cover the whole general 
contracting law in the consideration of this bill. 

Mr. Ryan. Lappreciate that. But I do want it understood that the 
only way in which the work that the Government is asking to be done 
is done over the time period in which it is asking to have it done is to 
accept subcontracting. If subcontracting is necessary, then some 
means should be available—and the only means we have nowadays is 
legislation—to insure that the subcontracting is done by efficient sub- 
contractors. 

Senator Smirn. Do you not think if the law required general con- 
tractors to absolutely in all cases use subcontractors, abuses would 
grow up among subcontractors if they had a monopoly of it? They 
are the same sort of human beings. 

Mr. Ryan. I know we have abuses whenever we try to legislate 
any type of human action. When we set up some form of situation 
where a few people can control a situation, it is true, it is subject to 
abuses. 

Senator Smirn. The nature of this bill, so far as the public is con- 
cerned, is that if a general contractor under a cost-plus-fixed-fee con- 
tract gets the lowest bid from a subcontractor, he is benefiting the 
Government. 

Mr. Ryan. That is very true. 

Senator Smirn. Now, if it is a bid contract, then the general con- 
tractor is aru ing out for himself to get the advantage he might get 
by this bid s] hopping g. 

Mr. Ryan. At the expense of the Government, let us not forget 
that. 

Senator Smiru. I understand. 

Mr. Ryan. In other words, the purpose we are trying to develop 
here is that this practice of bid shopping is at the expense of the 
Government as well as the subcontractor. 

Senator SmirH. It may be in one instance but not in the other. If 
itisona cost -plus-fixed-fee basis, then it would not be at the expense 
of the Government, it would be at the expense of the subcontractor. 

Mr. Rrax. You mean if it is on a lump-sum basis. 

Senator Smiru. No, on a cost-plus-fixed-fee. 

Mr. Ryan. It would be at the expense of the subcontractor ? 

Senator Saarn. That is right. He would be the man to get hurt. 
That is, assuming that the general contractor reported truthfully to 
the subcontractors what his bid was. 

Mr. Ryan. If he reported what the bids were? 
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Senator SmirH. Then the subcontractor would be the man to be 
hurt. 

Mr. Ryan. The subcontractor under the circumstances made his 
bid openly. 

Senator Smirn. I am talking about when he has been forced and 
badgered to reduce his bid under a cost-plus-fixed-fee. Not that I 
approve of that but if he has been badgered in saying, “You 
have to reduce your bid to $5,000 or else I will get somebody else to 
do it,” if the bid is reduced to $5,000, then the Government gets the 
benefit of that reduction on the cost-plus-fixed-fee. 

Mr. Ryan. I am afraid we have to get back to human nature because 
at that particular point the self-preservation takes over. 

Senator Smirn. That is another question now. 

Mr. Ryan. Then again the Government is the one that suffers, be- 
cause when a man is driven to the point where his back is against the 
wall, and he sees all he has worked out of his life being pushed out—— 

Senator Smirn. Not if a subcontractor bids twice as high in the first 
instance as he should have. So you are assuming another factor in 
that. 

Mr. Ryan. That the subcontractor bid twice as high ? 

Senator Smiru. No, I say it is possible that the subcontractor would 
not be subject to the pressure you were talking about in human nature, 
if he bid twice as high as he should have bid. 

Mr. Ryan. By that particular time it is only the low bidder who 
is in the position of being badgered. If he was twice as high to begin 
with, than he should have been, then he would not be the low bidder. 

Senator Smirn. I do not know whether he would be or not. 

Mr. Ryan. Let us be factual about this, because we know that gen- 
eral contractors do not go out taking highest bids. They take lowest 
bids and if they do not get them low “enough, most general contractors 
have been in business long enough to appreciate the fact that some of 
their competitors would have a lower bid. That is the assumption. 
We have to assume when a contractor gets badgered, the subcontractor 
gets badgered in the position he is going to have to fight his way out 
of the contract, he is going to have to do it at the expense of the quality 
of the work. 

Senator Smirn. You are getting back in a broad field of human 
relations, human actions. 

Mr. Ryan. I am telling you why. You said he did not have to take 
the contract. 

Senator Smirn. Lama lawyer. I do not have to take a man’s case 
if I do not want to. I may have to go without something to eat that 
particular day, but I do not have to take that man’s case, so he would 
not have to take the contract if he did not want to. 

Mr. Ryan. No, but we would not have any small business left if we 
did not want to. By the time that happened to thirty or forty thousand 
subcontractors, it gets to be a serious situation, serious enough so that 
a group of subcontractors come here and try to support a bill to pre- 
vent it. 

Senator Smirn. You have gotten way off into a very broad field of 
human actions. 

Mr. Ryan. I enjoy these diversions, but you stimulate me. 

Senator Smiru. I will tempt you, in other words. 
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Mr. Ryan. To get back to the specific bill, I would like to bring out 
one other point and then I will let someone else have the floor. 

This is not only an ethical problem but a vital economic one. When 

we have to go into and analyze a bid for general contractors we have to 
interpret and analyze the process involved just as well as the quan- 
tities and plans and specifications. We can spend tremendous sums 
of money for the cost of making up these bids. I cite an instance 
here. 
* Senator Smiru. I think we understand that. It means someone who 
has not vone to the trouble of properly estimating the cost steps in 
and he says, “Well, if that contractor bid 850,000, I can take it at 
S49.000." 

Mr. Ryan. Specifically that is what this bill will prevent. That is 
one point | wanted to drive home. Thanks very much. I enjoyed my 
little visit. 

( The written statement of Mr. Ryan Is as follows:) 


MENT OF Harotp J. RYAN, PRESIDENT OF HaroLp J. RYAN, INC. AND PABST 
AIR CONDITIONING Corp., NEw York CIry 
My name is Harold J. Ryan, a registered professional engineer doing con 
sulting engineering in New York State, and president of Harold J. Ryan, Inc., and 
Pabst Air Conditioning Corp., located in New York City We specialize in air- 
conditioning work and industrial piping and ventilation 

During normal times our work consists primarily of the air-conditioning of 
existing Commercial and industrial buildings and hotels, where an analytical 
knowledge of building construction is necessary for the economical installation of 
piping and sheet-metal work. During times of emergency, construction of this 
type of work is curtailed, and our energies are devoted to special industrial in- 
Stallations, such as aircraft engine test cells and the air conditioning of testing 
laboratories and assembly rooms where close temperatures are maintained. We 
ilso make original studies and installations of equipment and piping systems 
where no previous experience is available in the industry; for example, the 
development of a new process, 

During war or emergency conditions we have, of necessity, acted as consulting 
engineers, prime contractor or subcontractor on Government-financed projects. 
In peacetimes we do not undertake any Government work, unless the owner 
places the contract directly with us, because of the practice of general con- 
tractors who place their subcontracts by bid shopping without any regard for 
the special engineering talents of our organization. 

As an explanation, this type of work can only be properly done by specialists 
in the mechanical field who have an experienced and able engineering staff and 
the specially trained personne General contractors would not have these men 

nilable In these special applications, the mechanical work is frequently the 
most important part of the contract In a test cell installation recently under- 
taken for the Army Air Force we bid as a prime contractor in conjunetion with an 
electrical contractor. In this case the mechanical work was more than 95 per 
cent of the value of the installation involving approximately $238,000. 

Despite the fact that mechanical work is frequently the major part of the 
work, the Government normally only solicits bids from and enters contracts 
with general contractors, In the last-mentioned job where the nonmechanical 
work only involved a few thousand dollars out of a total of $238,000, it was only 
because we were working in another part of the plant that we obtained the 
information necessary to enable us to bid as prime contractor. 

Not only does the Government normally let contracts for these special in- 
stallations to general contractors in which the primary value and most difficult 
work is mechanical work, it frequently does so on a cost-plus basis. This leads 
general contractors to do this work themselves or to have it done on a piecemeal 
basis by nonspecialized subcontractors, who operate as labor brokers. Govern- 
ment specifications, which are inadequate for most new developments, need the 
experience of a responsible specialized mechanical contractor with necessary 
facilities to properly accomplish the work, if expensive extra work orders are to 
be avoided. 
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The inevitable tendency of general contractors to attempt mechanical spe- 
cialty work on a cost-plus basis without subcontracting it to an independent 
responsible mechanical contractor is not only wasteful in that it raises the 
cost of the work to the Government, but it indirectly results in loss to the 
Government through improper installations. An example of this was the Air 
Force engine test stands for the Continental engines at Ranger aircraft engine 
plant. In this case, Brown & Mathews, general contractors on a Cost-plus basis, 
attempted to install carburetor air intakes to the engine test cells before award- 
ing any contract to a mechanical subcontractor. In the course of this work 
they realized that complex specifications were needed and we were retained 
as consulting engineers to write them. Later, we were given the contract 
to complete the installation. In completing we had to take over as our Cost 
the expenditures to date of the general contractor and we found that these 
costs were more than double what our installation cost would have been. More- 
over, after the job was completed, we received a visit from the FBI which wanted 
to investigate some of our workmen because it appeared that the airplane 
engines were being sabotaged. When they explained to me the nature of the 
engine failures, I suggested that they investigate the condition of carburetor 
air intakes which were installed by the general contractor. They found that 
erosion of improperly treated piping was carrying particles into the super- 
chargers of the engines and ruining them. About four engines had been ruined 
before this was brought to our attention. We made recommendations which 
corrected the faulty piping, further increasing its cost. This is merely one 
incident illustrating the fantastic and totally unnecessary waste and the actual 
danger to human life which can result in the Government failing to insist on 
the general contractors subcontracting all mechanical specialty work which they 
are not fully qualified to perform themselves. 

I don't like the hold that general contractors have on Government contracting 
officers, for even in the installation of a piping system for handling 90 percent 
hydrogen peroxide, we had a very difficult time persuading the necessary Navy 
purchasing officers that this should not be given to a general contractor merely 
because there was some concrete foundations and water tanks required in the 
installation. This concentrated chemical was used by the Germans to supply 
oxygen to V—2 rockets and will cause most substances to burst into flame, creat- 
ing terrific heat and pressures when it comes in contact with it other than 
a few specially treated types of vessels and pipes. This was the first installa 
tion of its kind ever made outside of a laboratory and in order to become 
familiar with it and to determine the possible methods of handling it, we 
found that it was necessary for us to visit the manufacturer’s plant and to 
make a preliminary pilot installation. In order to prevent this highly complex 
and dangerous work being given to a general contractor because of the existence 
of minor general construction work, my company undertook all this research 
and experimentation and proved the necessity of using skilled mechanical spe 
cialists for this job. 

I believe these factors illustrate the need for legislation along the lines of 
the bill under consideration requiring that all mechanical work for which the 
contractor is not fully qualified be subcontracted to an independent mechanical 
specialty subcontractor where the general has a cost-plus contract. Of course, no 
general would undertake such work on a lump-sum contract where he was 
spending his own money rather than Government money. 

I am sure other witnesses have referred to the evil of bid shopping which 
exists in the contracting industry and the results of the system whereby many 
contractors on Government jobs shop the bids upon which they base their own 
bid after they have been awarded a firm contract. 

This is not only an ethical problem, but a vital economic one to the mechanical 
specialist. I would like to point out some of the economic factors involved in 
preparing a subbid for mechanical specialty work. It is by no means a simple 
process like estimating square yards of plastering or painting. In the prepara 
tion of a specialized mechanical bid, one not only takes off the superficial quanti 
ties indicated on the plans and specifications, but it is also necessary to interpret 
and analyze the process involved to arrive at the methods by which the expected 
performance of the contract can be obtained. A not unusual example was a 
recent job which we bid that involved approximately $500,000 of specialized air- 
conditioning work. The cost of preparing our estimate in direct labor alone, 
Without regard to my time or our overhead expense, was over $1,500. The actual 
cost to Inv company was in the neighborhood of twice this direct salary expense 
There were 23 bidders on this job, many of whom were brokers with little or no 
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organization or equipment. The very high cost of making bids clearly gives the 
reason why my company does not submit subbids on Government contracts in 
normal times when there is every likelihood that we will not get the job on the 
basis of a low bid. Even if our bid is low, the contractor may very well shop 
or peddle this among other bidders and nonbidders in an attempt to get a lower 
price. 

Under these kinds of competitive conditions it becomes necessary for us to call 
upon our wide experience and find an easier or better way of doing the work so 
that we can put in an alternate bid at a lower price. Even when we help the 
Government this way we find the general contractor will invariably take our 
alternate offer and give it to two or three other bidders after he gets the con- 
tract. 

I believe it is readily apparent that if legislation of the type under considera- 
tion were passed which would tend to eliminate the practice of bid shopping, 
my company and similarly situated mechanical specialty contractors would be 
willing to bid on Government work for we would have some assurance that the 
low bid would result in a contract. This would very greatly increase the circle 
of prospective mechanical subbidders on any Government job, would bring the 
best-equipped mechanical contractors into this type of work, and would inevi- 
tably reduce construction costs to the Federal Government. 


STATEMENT OF CARL J. SCHOENINGER, SECRETARY-MANAGER, 
DETROIT ELECTRICAL CONTRACTORS ASSOCIATION, DETROIT, 
MICH. 


Mr. Scuornincer. I have a prepared statement. I would like to 
call attention to some of the problems involved. 

I think the bill is intended eres to separation of bids. I 
would like to give the committee the benefit of some of the experience 
of our community. It has always been the practice of the automotive 
industry to separate bids in the mechanical trades. That has been 
the practice as early as the 1920’s. The city government, the de- 
partment of public works, the commissioner of water supply that con- 
trols our utilities and services in our community have a practice 
whereby it is compulsory for the general contractors to name these 
subcontractors. 

The highway department has a practice whereby they require an- 
nually all bidders to qualify and give an experience statement plus 
financial statement before they are accepted as qualified bidder, 
Therefore, without any law we have by custom and practice in our 
community a fair elimination of this so-called bid-shopping practice. 

I would like to call to oe ¥ ntion a specific case which IT men- 
tion in my remarks of the J. C. Hedin Co., of asian D. C., 
who were the successful bid Z on a United States veterans’ facility 
hospital at Ann Arbor, who for 60 days after they had been awarded 
ne contract called in subcontractors and engaged a suite at the Book 

‘adillac and interviewed not only electricians and plumbers but paint- 
ers and plasterers, to get them to change their figures. The first sue- 
cessful bidder was from Madison, Wis.; the successful bidder came 
out of New York. What the difference in price is, nobody knows. 

Senator Smrru. A Washington contracting firm? He got Wash- 
ington fever, maybe. 

Mr. Scuorentncer. Perhaps he has. We wish you would keep 
Washington out of our community. That is about all I have. 

Senator Henprickson. What is the name of that firm ? 

Mr. Scuornincer. J. C. Hedin. 

Senator Smirn. Thank you, Mr. Schoeninger. We will put your 
statement in the record. 
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To any of you gentlemen I may say if anything else occjirs to pm 
that is really in point, you can send us a memo on it. We will be 
clad to file it. 

Mr. Schoeninger, may I ask you this: You say you worked out in 
your selection without any law at all; that is by unanimous agree- 
ment by contractors and subcontractors? 

Mr. ScHoENINGER. It was developed mostly through the coopera- 
tion of the owners, architects, and engineers primarily. Private in- 
dustry did a very good job. 

Senator Smiru. No State laws on it? 

Mr. Scuorentncer. No. They do require that the qualified bidder 
submit an experience and financial statement. 

Senator Smirn. Your folks do right for right’s sake. 

Mr. Scnornincer. I think our construction costs are comparable 
with any in the country. 

Senator Henprickson. I gather from your remarks in this con- 
nection that the automotive industry probably made a great contri- 
bution to this happy situation. 

Mr. ScuHoenincer. Very much; yes, sir. 

(The written statement of Mr. Schoeninger follows:) 


STATEMENT OF CARL J. SCHOENINGER, SECRETARY-MANAGER, Derroir ELECTRICAL 
CONTRACTORS ASSOCIATION, Detroit, MICH. 


Mr. Chairman and members of the committee, my name is Carl J. Schoeninger, 
and I represent the Detroit Electrical Contractors Association. My address is 
the Book Building, Detroit. 

The members of our association are engaged in the electrical-construction 
industry and are primarily interested in the installation of electrical apparatus 
and equipment in industrial, commercial, and institutional buildings, 

At the present time we are employing approximately 3,000 electrical workers 
in the metropolitan Detroit area. Sixty-five percent of our present volume of 
business has been obtained on firm-bid contracts, 25 percent on cost-plus-a- 
fixed-fee contracts, and the remaining 10 percent is being performed on a cost- 
plus-percentage basis. 

It has long been the practice of the automotive industry to separate mechanical- 
trades operations from the general contract, and award contracts direct or 
through architects and engineers. 

A similar practice of separating mechanical trades from the general contract 
is pursued by the Detroit Board of Education for construction of schools, audi- 
toriums, and recreation centers. 

The department of public works, public lighting commission, and the depart- 
ment of water supply, which control and operate the public-utility services in 
our community, further have an established practice whereby general contrac- 
tors hidding on public works are required to submit names and qualifications of 
subcontractors whose services they propose to employ. 

The Michigan State Highway Department requires that all firms interested 
in bidding on State highway construction submit a financial and experience 
statement each year before being accepted as a qualified bidder. 

Due to the above-stated practices and requirements, “hid peddling” is not a 
common practice in our community. However, since the Korean campaign, 
considerable defense work involving new building construction has been started 
in the Detroit area, and we have had some sad experience with traveling con- 
tractors not familiar with local conditions. 

The most flagrant example is the method used by the J. C. Hedin Constrne- 
tion Co. of Washington, D. C., in soliciting bids from various subtrades for the 
United States veterans’ facility being built at Ann Arbor, Mich. More than 
60 days after the Hedin Co. had been awarded the contract for the hospital at 
Ann Arbor, representatives of their company conducted a telephone campaign 
soliciting subeontractors to submit bids in order to secure more attractive prices. 
This statement may be substantiated by a review lof the records of the Book- 
Cadillac Hotel. where interviews with subcontractors were held for a period of 
4to6 days. Incidentally, in the latter part of 1951 this firm was cited for an 
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unfair labor practice by the Wage Stabilization Board for paying bricklayers 
in excess of approved area wage rates. They have since been found guilty and 
fined approximately $40,000 for violation of Wage Stabilization regulations. 

There is little doubt that mechanical-trades operations can be economically 
separated from the general contract and the work be installed efficiently, as 
has been definitely proven in the Detroit area for a considerable number of 
years. Thus separation has been adopted in Detroit by competitive free enter- 
prise as the cheapest method of obtaining construction. The efficiency of labor 
when working directly for an independent mechanical contractor is greater. 

Due to limited employment security, there is no inducement for trained and 
skilled personnel to affiliate themselves with general contractors performing 
mechanical-trade operations. Work projects are of limited duration and in 
most cases are located in isolated communities with little or no housing facilities. 

To make employment attractive, it is necessary that job operations be sched- 
uled so as to provide extended work hours; that is, work more hours per day, 
Saturdays and Sundays resulting in premium pay, loss in production due to 
fatigue, absenteeism, and naturally higher construction cost. 

Where defense projects are built on a cost-plus-fee basis there is a tendency 
to overman operations, maintain surplus supervision, resulting in an utter lack of 
job discipline created by loitering, late starting, and early quitting. Moreover, 
job morale is generally at a low ebb due to the inability of general contractors 
to employ skilled, competent workmen. There is no incentive for a_ highly 
trained mechanic to produce an honest day’s work when he knows that the man 
working at his side has no knowledge of the arts of the craft, receives the same 
rate of pay, and whose employment is based solely on the desire of the contractor 
to maintain-a full crew of employees. Lack of knowledge of local labor condi- 
tions is alWays a cause for jurisdictional disputes which results in job stoppages, 
walk-outs, and in many Cases general strikes, 

For these reasons, I believe it would be to the best interest of all concerned if 
mechanical-trades operations were separated from general contracts and awarded 
to contractors in the mechanical field fully conversant with the problems of their 
industry. Accordingly, I believe there should be Federal legislation providing 
for the awarding of separate contracts among the mechanical-specialty trades. 

On the other hand, while it does not seem to me to be the ideal solution, I be- 
lieve the Senate bill under consideration would be very helpful indeed. It would 
tend to eliminate the “bid shopping” on Federal jobs and result in more sound 
bidding procedure on these jobs which would tend to reduce the costs to the 
Government. It would also, of course, eliminate the possibility of unqualified 
general contractors undertaking mechanical-specialty work on a cost-plus basis 
Without subcontracting. The extra cost to the Government that this involves 
should be obvious to everyone. 

Accordingly, our association in Detroit wholeheartedly endorses S. 2907 and 
respectfully urges its speedy enactment into law. 


Senator Smith. Mr. Murphy. 


STATEMENT OF ROBERT E. MURPHY, PRESIDENT, ROBERT E. 
MURPHY C0., CHICAGO, ILL. 


Mr. Murrny. My name is Robert E. Murphy. I am from Chicago. 
We are greatly interested in this bill due to the fact that it will elimi- 
nate some of the bad features that are in the contracting game. 

I would like to read to you a letter we sent to the C hicago Housing 
Authority in Chicago relative to the things that are wrong in the con- 
tracting business there. I think this letter was sponsored by the 
plumbing contractors, the heating contractors, and the electrical con- 
tractors, and was forwarded to the housing authority as a joint ven- 
ture. 

Senator Smirn. Now, does that have a direct bearing on the bill 
we are considering ? 

Mr. Mcrpeny. This has a direct bearing on the bill because it is “bid 
shopping” on a housing job in the city of Chicago, and there has been 
plenty of it 
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Now, I will not read you the first part: 

It is our contention that mechanical work installed in buildings represents 
the occupancy service for comfort, safety, and health to the extent that this is a 
continuing operation after completion of the structure itself, and thus merits 
such consideration by awarding authorities, due to the extended relationship 
involved. 

We believe that, with the increasing responsibilities involved, accentuated by 
technological advances in mechanical standards and requirements, mechanical 
contracts should be handled under the same procedure applicable to the awarding 
of the general contract for the structure itself, 

We respectfully request that the Chicago Housing Authority for the Altgeld 
Gardens and its other public projects take bids and determine awards direct for 
mechanical work in the same manner as the bidding is processed for the general 
contract, 

I might say in the Altgeld Gardens I bid on the plumbing contract. 
I went away and I came back and the job still is not awarded. I might 
say in order to obtain that contract had to cut my figure. That was 
my responsibility and not anybody else’s. [Continues reading: | 


We also believe that a coordinating control is necessary 


Senator Henprickson. How did that come about? Would you de- 
scribe how you had to cut your figures for the record’ Is ita typical 
example ¢ 

Mr. Murpny. Let us say that the general contractor’s bid is exposed 
to the pubhe and he has that bid and he has it under advisement with 
all of the subbids for a certain period of time. He comes along and 
he says. “Well, I ought to be able to do better than this.” Now, he 
probably puts a rumor on the street that the plumbing bid is so much, 
the heating bid is so much, and so forth. With the rumors starting. 
with human nature being what it is, the man turns around; [ want 
something; the other fellow wants something. So, he begins to think 
over the proposition. 

Senator Smiru. We will have to suspend now because there is a 
record vote. IT would say that, if we can, we would like to hear the 
vest of your testimony. 

(Short recess. ) 

(Senator Hendrickson presiding. ) 

Senator Henprickson. Gentlemen, the hearing will resume. 

Mr. Roscoe, will you proceed in your own way 4 


STATEMENT OF GEORGE B. ROSCOE, DIRECTOR OF PUBLIC RELA- 
TIONS AND GOVERNMENTAL AFFAIRS OF THE NATIONAL ELEC- 
TRICAL CONTRACTORS ASSOCIATION AND SECRETARY OF THE 
LIAISON COMMITTEE OF THE MECHANICAL SPECIALTY CON- 
TRACTING INDUSTRIES, WASHINGTON, D. C. 


Mr. Roscor. Mr. Chairman, my name is George B. Roscoe, director 
of public relations and governmental affairs of the National Electrical 
Contractors Association and secret: ry of the liaison committee of the 
Mechanical Specialty Contracting Industries, Washington, D. C. My 
address is 610 Ring Building, W ashington, D.C. , 

The liaison committee is ‘composed “of the presidents and executive 
directors of the National Association of Master Plumbers, the National 
Electrical Contractors Association, Inc., and the Heating, Piping and 
Air Conditioning Contractors National Association. 
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We have within the last 3 weeks, and since the introduction of S. 
2907, conducted a survey in an attempt to determine the nature and 
extent of “bid shopping” and “bid peddling” on Government construc- 
tion jobs so that we could present to Congress a specific and detailed 
picture. 

Senator Henprickson. Mr. Roscoe, this is the same procedure that 
has been referred to in the record again and again as “chiseling.” 

Mr. Roscor. That is right. 

Inquiries were made to the 1,200 State and local associations of the 
master plumbers, the 102 chapters of the National Electrical Contrac- 
tors Association, and the 40 local associations and ewes of the 
Heating and Piping Contractors Association. These 1,340 local 
groups cover the United States and reach into practically every 
community. 

The reports are, naturally, preliminary since the time did not allow 
anything like a thorough canvass. Indeed, such a census was not con- 
templ: ited, because the nature of “bid shopping” is such that it is most 
difficult to ascertain all facts in any one case. Usually, only the “bid 
shopper” and the victim of the chisel know precisely the terms of the 
final negotiation. There also is very great reluctance on the part of 
subcontractors to step forward and name offending general contractors 
for the reason that to do so might, and has, brought about punitive 
retaliation from general contractors. 

Senator Henprickson. You have the same trouble that the lawyers 
do, apparently. 

Mr. Roscor. I do not doubt, sir. 

After all, general contractors are a prime source of business of me- 
chanical-specialty contractors, and prudent business management does 
not include accusing « customer unless the provocation is intolerable. 

We received in this short time several scores of specific instances of 
“bid shopping.” I will refer specifically hereafter to 86 particular 
current examples from Government jobs in 20 different States. Some 
of the common techniques of “bid shopping” involved can best be 
shown by more detailed reference first to a few of these specific 
examples. 

Take the case of the $22,540,107 general contract for troop housing 
at Fort Campbell in Tennessee and Kentucky (serial No. ENG-15 
029-52-7) which was awarded the J. W. Bateson Co., Irwin-Keasler 
Building, Dallas, Tex., on December 19,1951. Practically all specialty 
contractors in the Nashville area went to the expense of preparing 
estimates and submitting a bid. Numerous out-of-State contractors 
also competed, and all helped establish the Bateson’s Co.’s price that 
won the award. Shortly after January 1, 1952, a representi itive of 
the Bateson Co. called in subcontractors who had originally bid the job 
to room 1040 of the Andrew Jackson Hotel in Nashville. He told them 
in effect that his company had rejected all bids received prior to the 
award, and anyone who could beat the previous low bidder could have 
the job. New bidders also were solicited. 

None of the local contractors would reduce his price. Subsequently 
and on January 10 the F. W. Dodge Construction Report listed the 
Bateson Co. as requesting immediate subcontractor bids on the project. 
Ground-breaking ceremonies were held the first week of February 
without any electrical contract let, and it was not until the first week of 
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March that the contract finally was negotiated with Gerson Electvie Co. 
of Chicago at a figure reported as $1,500,000, 

The apparent low electrical bidder at the time of the award to the 
general contractor was Sadler Electric Co. of Nashville with a $1,773, 
599 proposal. Evans-Hailey Co. of Nashville submitted the low origi- 
nal bid on the plumbing, heating, automatic sprinkler, and air-condi- 
tioning work of $3,379,946, a figure which bidding information indi- 
cated was about $500,000 under the next low bidder. 

On January 31, 1951, 45 days after award of the general contract, 
Evans-Hailey withdrew its bid since they had been offered no con- 
tract and it became evident from public periodicals that the Bateson 
Co. was “shopping” their bid. The contract was awarded on February 
20 to the Fred J. Raff Co., Hartford, Conn., and Austin J. Burrows 
Associated, Inc., Northampton, Mass., for a reported $3,000,000. Thus, 
on only two subcontracts the general contractor apparently gained 
more than $1,000,000. 

This same J. W. Bateson Co. is on a current “bid shopping” spree. 
On February 12, 1952, the Veterans’ Administration opened bids for 
the Veterans’ Administration hospital addition at Dallas, and the 
contract subsequently was awarded the Bateson Co. This company 
received four electrical bids, but as of this date our information is 
that no electrical contract has been awarded but, instead, the bids are 
being solicited from additional electrical contractors in the area 
We offer for your inspection an original letter from this company 
on its own letterhead, dated 5 days after award of the general con- 
tract. It is addressed to an electrical contractor in Austin who was 
not an original bidder. It requests a bid below the bid they used 
to get the prime contract. 

Senator Henprickson. Have you a letter there, Mr. Roscoe? 

Mr. Roscor. That is the original letter which you may have for 
the record. 

Senator Henprickson. It will be marked and entered in the record 
at this point, 

(The letter referred to is as follows :) 

J. W. Bateson Co., INc., 
Dallas, Tex,, February 19, 19852. 
Re Veterans’ Administration hospital, Dallas, Tex, 
GRIMES ELEctTrRic Co., 
2629 Guadalupe, Austin, Tex. 

GENTLEMEN: We are low bidders on the 500-bed veterans’ hospital located 
in Dallas, Tex. Bids were received February 12. In the past we have always 
received bids from you on veterans’ hospitals which we were figuring, and we 
understand our name was left off several bidders’ lists. We wonder if you 
figured this job. If so, please forward us your bid as soon as possible, 

Yours very truly, 
J. W. Bateson Co., INc. 
J. W. Cooper. 

Mr. Roscor. Thomas Bryan & Associates were low bidders last 
year on a power plant at the Los Alamos Atomic Energy Commis- 
sion project. This general contractor used the Reynolds Electrical 
& Engineering Co., Inc., of El Paso, Tex., bid $426,000 for electrical 
work in presenting its successful general bid. 

After bids were opened the general contractor contacted the Wills 
Electric Co. of Fort Worth, which then was doing another power 
plant job for the company but which did not figure. the Los Alamos 
project originally. It is alleged that the Wills Co. was advised that 
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the Reynolds electric bid was about $360,000 and it is understood that 
Wills Electric took the job for a figure near that amount without 
figuring the job. 

Thomas Bryan & Associates went into bankruptey. The bonding 
company finished the job at great expense to all concerned, particu- 
larly to the Government whose badly needed job was delayed 8 
months. Of course Wills Electric lost heavily on the job. 

Two recent cases on the west coast illustrate another method of 
the bid shopping general contractor and the bid peddling sub- 
contractor. 

I might digress here to point out that S. 2907 is a bill that is con- 
trolling the practices, the bad practices of the subcontractor and he 
is guilty of them, too, just as much perhaps as some general con- 
tractors, and that it is restrictive upon him equally. 

Senator Henprickson. I think it does not discriminate between the 
general contractor and the subcontractor in any sense. 

Mr. Roscor. The bill helps save the subcontractor from himself 
and also helps save him from the predatory general contractor. 

I might point out this, that we use the term “bid shopping.” That 
is when the general contractor goes out and shops for bids. “Bid 
peddling” is when a subcontractor goes to the general contractor for a 
proposal, 

Senator Henprickson. Puts the process in reverse? 

Mr. Roscor. That is right. This bill here has the same power for 
both. This particular job right here possibly involves bid peddling 
as well as shopping. 

Reverting back to the statement: 

On January 22, 1952, the Del Webb Construction Co., of Phoenix, 
Ariz. was the low general contractor on Fort Ord, Calif... rehabilita- 
tion project. The lowest electrical bid by a contractor ready and 
able to perform was $775,750, but the C. D. Drauker Co. of Los Angeles 
ended up with the job, although it was next to the highest bidder with 
a proposal of $941,000 going in and there were three responsible bids 
lower than that. 

On a project of eight warehouses and a box and crate shop at the 
Sharpe General Depot, Lathrop, Calif., Barret & Hilp, San Francisco, 
Theo. Meyer, Macco Construction and Charles P. Harney, in a joint 
venture, were awarded the general contract earlier this year. Action 
Electric Co., San Francisco, with a $455,433 bid was low on the elec- 
trical work but the job finally was awarded Collins Electric Co., Stock- 
ton, which was sixth from the low bidders in a field of 10 contestants. 

enator Henprickson. Now, go back to the case of the Del Webb 
Cons truction Co. bid. How do you explain that situation! That 
< not quite what we have’been describing, is it? 

Mr. Roscor. No, here we find a subcontractor that was not the 
highest bidder in the competition but up among the highest bidders. 
We find that that man ends up with a contract. Now, that means 
apparently that somewhere in there there was a negotiation between 
a relatively high bidder in the original competition and the general 
contractor, and IT would imagine he reduced his price lower than the 
low bid going in. 

In this particular case here, the man apparently cut his going-in 
bid by $118,000 in ase to get the job, assuming he just broke even 
with the low bidder. Of course, maybe the general contractor pre- 
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ferred to pay this man a higher price than the other apparent low 
bidder because it might have been that the general contractor was a 
better operator from the standpoint—— 

Senator Henprickson. As far as you know, the Del Webb Con- 
struction Co. is a reliable concern ¢ 

Mr. Roscor. Yes, as far as we know they are reliable contractors. 

Referring to the Sharpe General Depot at Lathrop, the bid finally 
was awarded the Collins Co. at Stockton, which was sixth from the low 
bidder in a field of 10 contestants. In some manner the sixth from 
the low bidder, with a proposal of $574,274, or $118,541 higher than 
the low bidder, ended up with the work. 

Throughout the replies ran a persistent note that more and more 
mechanical specialty contractors are refusing to bid on Government 
work because of chiseling. The comment of the KC Electric & Plumb- 
ing Co. of Iola, Kans., is typical : 

Bid shopping has practically driven us out of the contract business and we are 


not bidding on any Federal work. Architects are about 


as bad as general 
contractors, 


Says Jack Murtland, Borger, Tex., master plumber : 
We do not do any Federal work and we do not want any. 
Pierce Plumbing & Heating Co. of Kingsport, Tenn., advises us: 


We do no Government work at all 


. but stand ready to do anything possible to 
get this measure through 


William Zabransky, of Little Ferry, N. Y.. is pretty much disgusted 
with the whole thing and he says: 


We have no contracts with general contractors or Government work. 


W. A. Engdahl, of the True Electric Co., of Boulder, Colo., points 
out the heavy expense on a small contractor in submitting a bid such 
as that on February 11, 1952, on an Atomie Energy Commission proj 
ect at Roeky Flats, Colo. He and his assistant worked & hours a day 
for 7 days and he worked until midnight Saturday and all day Sunday 
making take-ofs for the job. They sent out 22 telegrams to prime con- 
tractors who had asked for bids. Imagine what he felt like when 
after the successful general contractor got the contract with the aid 
of Mr, Engdahl and other subbidders, the general contractor solicited 
a proposal from an electrical contractor who was not a party to the 
ge bidding and thus had no estimating or bidding expense. 

. W. Miller Plumbing & Heating, Van Nuys, Calif., reports that 
bet firm figures about $500,000 worth of Federal projects a month 
and on many of the jobs the firm is low but 
tract unless we are asked to chisel the price.’ 

The Miles Plumbing & Heating Co., Inc., Brockton, Mass., was low 
plumbing bidder on the $18,000,000 Veterans’ Administration project 
at Brockton, Mass., but refused to meet the supposedly “much lower 
bid,” and did not do the work. The preparation of the Miles Co.’s bid 
cost in employees’ time for estimating, phone calls, and direct expenses 
Was approximately $3,000. Here is ‘the Miles Co.’s comment : 


So, after what was done, this firm will definitely go on record as not being 


interested in any type of Federal bidding that would, not be protected if we were 
the successful low bidders. 


“seldom cdo we get a con- 
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These are typical examples, and I have listed in the statement a 
summary of other projects that I covered in this survey in which there 
was evidence of bid shopping. 

Senator Henprickson. These are all various States / 

Mr. Roscor. Yes, sir. 

Senator Henprickson. Do you have any in New Jersey? 

Mr. Roscor. I do not see any * New Jersey, but we have a number 
of complaints from New Jersey. I do not believe we have documented 
cases. 

Senator Henprickson. Lam not discriminating against other States 
when I ask that question but I am interested in New Jersey. 

Mr. Roscor, If the committee would like to, I do not think you 
will probably want to put these in the record, but for your inspection, 
here are data showing these. 

Senator Henprickson. Supporting these complaints? 

Mr. Roscor. Supporting these complaints. 

Senator Henprickson. Mr. Roscoe, T assume that all these people 
who have made complaints to you have been very reliable contractors. 
You have ¢ — ‘ked on their reliability ? 

Mr. Roscor. That is right. They are members of one or more of 
the three smnelaiatil involved. We know who they are. They are 
reliable. We call them qualified contractors. 

Senator Henprickson. On behalf of the committee, I want to thank 
you very much for your appearance here. You have made a contribu- 
tion that is very real. 

(The written statement of Mr. Roscoe is as follows :) 


STATEMENT OF GEORGE B. Roscor, Director or Pusitic RELATIONS AND GOVERN- 
MENTAL AFFAIRS OF THE NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION 
aND SECRETARY OF THE LIAISON COMMITTEE OF THE MECHANICAL SPECIALTY 
CONTRACTING INDUSTRIES, WASHINGTON, D. ( 


My name is George B. Roscoe, director of public relations and governmental 
affairs of the National E ectrical Contractors Association and secretary of 
the liaison committee for the Mechanical Specialty Contracting Industries. My 
address is 610 Ring Building, Washington 6, ID. C. The liaison cominittee is 
composed of the presidents and executive directors of the National Association 
of Master Plumbers, the National Electrical Contractors Association, Ine., and 
the Heating, Piping, and Air-Conditioning Contractors National Assoc iation. 

We have within the last 3 weeks, and since the introduction of S. 2907, con- 
ducted a survey in an attempt to determine the nature and extent of bid shop- 
ping and bid peddling on Government coustruction jobs so that we could present 
to Congress a specific and detailed picture. Inquiries were made to the 1,200 
State and local associations of the master plumbers, the 102 chapters of NECA, 
and the 40 local associations and chapters of the Heating and Piping Con- 
tractors Association. These 1,340 local groups cover the United States and 
reach into practically every community. 

The reports are, haturally, preliminary since the time did not allow anything 
like a thorough canvass. Indeed, such a census was not contemplated, because 
the nature of bid shopping is such that it is most difficult to ascertain all facts 
in any one case, Usually only the bid shopper and the vict'm of the chisel 
know precisely the terms of the final negotiation. There also is very great 
reluctance on the part of subcontractors to step forward and name offending 
genernl contractors for the reason that to do so might, and has, brought about 
punitive retaliation from general contractors, After all, general contractors are 
a prime source of business of mechanical specialty contractors and prudent busi- 
ness management does not include accusing a customer unless the provocation 
is intolerable. 

We received in this short time several scores of specific instances of bid 
shopping. I will refer specifically hereafter to 36 particular current examples 
from Government jobs in 20 different States. Some of the common techniques 
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of bid shopping involved can best be shown by more detailed reference first 
to a few of these specific examples. 

Take the case of the $22,840,107 general contract for troop housing at Fort 
Campbell in Tennessee and Kentucky (serial No. ENG—15-029-52-7) which was 
awarded the J. W. Bateson Co., Irwin-Keasler Building, Dallas, Tex., on De- 
cember 19, 1951. Pratically all specialty contractors in the Nashville area went 
to the expense of preparing estimates and submitting a bid. Numerous out- 
of-State contractors also competed and all helped establish the Bateson Co.'s 
price that won the award. Shortly after January 1, 1952, a representative of 
the Bateson Co. called in subcontractors who had originally bid the job to room 
1040 of the Andrew Jackson Hotel in Nashville. He told them in effect that 
his company had rejected all bids received prior to the award and anyone who 
could beat the previous low bidder could have the job. New bidders algo were 
solicited. None of the local contractors would reduce his price. Subsequently 
and on January 10 the F. W. Dodge construction report listed the Bateson Co. 
us requesting immediate subcontractor bids on the project. Ground-breaking 
ceremonies were held the first week of February without any electrical contract 
let and it Was not until the first week of March that the contract finally was 
negotiated with Gerson Electric Co., of Chicago, at a figure reported as $1,300,- 
000. The apparent low electrical bidder at the time of the award to the general 
contractor was Sadler Electric Co., of Nashville, with a $1,778,599 proposal. 
Evans-Hailey Co., of Nashville, submitted the low original bid on the plumbing, 
heating, automatic-sprinkler and air-conditioning work of $3,379,946, a figure 
which bidding information indicated was about $500,000 under the next low 
bidder. On January 51, 1951, 45 days after award of the general contract, Evans 
Hailey withdrew its bid since they had been offered no contract and it became 
evident from public periodicals that the Bateson Co. was shopping their bid. 
The contract was awarded on February 20 to the Fred J. Raff Co., Hartford, 
Conn., and Austin J. Burrows Associates, Inc., Northampton, Mass., for a re- 
ported $3,000,000. Thus, on only two subcontracts the general contractor ap- 
parently gained more than $1,000,000. 

This same J. W. Bateson Co. is on a current bid shopping spree. On February 
12, 1952, the Veterans’ Administration opened bids for the VA hospital addition 
at Dallas, and the contract subsequently was awarded the Bateson Co. This 
company received four electrical bids but as of this date our information is that 
no electrical contract has been awarded but instead the bids are being solicited 
from additional electrical contractors in the area. We offer for your inspection 
an original letter from this company on its own letterhead dated 5 days after 
award of the general contract. It is addressed to an electrical contractor in 
Austin who was not an original bidder, It requests a bid below the bid they 
used to get the prime contract. 

Thomas Bryan & Associates were low bidders last vear on a power plant at the 
los Alamos Atomic Energy Commission project. This general contractor used 
the Reynolds Electrical & Engineering Co., Ine., of El Paso, Tex., bid of $426,000 
for electrical work in presenting its successful general bid. After bids were 
opened the general contractor contacted the Wills Eleetric Co. of Fort Worth, 
which then was doing another power plant job for the company but which did 
not figure the Los Alamos project originally. It is alleged that the Wills Co. was 
advised that the Reynolds electric bid was about $360,000 and it is understood 
that Wills Electric took the job for a figure near that amount without figuring 
the job. Thomas Bryan & Associates went into bankruptey. The bonding com- 
pany finished the job at great expense to all concerned, particularly to the Gov- 
ernment whose badly needed job was delayed 8 months. Of course Wills Electrie 
lost heavily on the job. 

Two recent cases on the west coast illustrate another method of the bid shopping 
general contractor and the bid peddling subcontractor. On January 22, 1952. the 
Del Webb Construction Co, of Phoenix, Ariz., was the low general contractor on 
Fort Ord, Calif., rehabilitation project. The lowest electrical bid by a contractor 
ready and able to perform was $775,750, but the C. D. Drauker Co. of Los Angeles 
ended up with the job although it was next to the highest bidder with a proposal 
of $941,000 going in and there were three responsible bids lower than that. 

On a project of eight warehouses and a box and crate shop at the Sharpe 
general depot, Lathrop, Calif., Barrett & Hilp, San Francisco, Theo. Meyer, Macco 
Construction and Charles P. Harney, in a joint venture, were awarded the gen- 
eral contract earlier this vear. Action Electrie Co., San Francisco, with a $455,- 
35 bid was low on the electrical work but the job finally was awarded Collins 
Electric Co., Stockton, which was sixth from the low bidders in a field of 10 
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contestants. In some manner the sixth from the low bidder with a proposal of 
$574,274, or $118,841 higher than the low bidder, ended up with the work. 

Throughout the replies ran a persistent note that more and more mechanical 
specialty contractors are refusing to bid on Government work because of chisel- 
ing. The comment of the KC Electric & Plumbing Co. of Iola, Kans., is typical: 
“Bid shopping has practically driven us out of the contract business and we are 
not bidding on any Federal work. Architects are about as bad as general con- 
tractors.” Says Jack Murtland, Borger, Tex., master plumber: “We do not do 
any Federal work and we do not want any.” Pierce Plumbing & Heating Co. of 
Kingsport, Tenn., advises us: “We do no Government work at all, but stand 
ready to do anything possible to get this measure through.” William Zabransky 
of Little Ferry, N. Y., is pretty much disgusted with the whole thing and he 
says: “We have no contracts with general contractors or Government work.” 

W. A. Engdahl of the True Electric Co. of Boulder, Colo., points out the heavy 
expense on a small contractor in submitting a bid such as that on February 11, 
1952, on an Atomic Energy Commission project at Rocky Flats, Colo. He and his 
assistant worked 8 hours a day for 7 days and he worked until midnight Saturday 
and all day Sunday making take-offs for the job. They sent out 22 telegrams to 
prime contractors who had asked for bids. Imagine what he felt like when 
after the successful general contractor got the contract with the aid of Mr. Eng- 
dahl and other subbidders, the general contractor solicited a proposal from ap 
electrical contractor who was not a party to the original bidding and thus had no 
estimating or bidding expense. 

C. W. Miller Plumbing & Heating, Van Nuys, Calif., reports that the firm 
figures about $500,000 worth of Federal projects a month and on many of the 
jobs the firm is low but “seldom do we get a contract unless we are asked to 
chisel the price.” 

The Miles Plumbing & Heating Co., Inc., Brockton, Mass., was low plumbing 
bidder on the $18,000,000 Veterans’ Administration project at Brockton, Mass., 
but refused to meet the supposedly “much lower bid,” and did not do the work. 
The preparation of the Miles Co.'s bid cost in employees’ time for estimating, 
phone calls and direct expenses was approximately $3,000. Here is the Miles 
Co.'s comment: “So, after what was done, this firm will definitely go on record 
as not being interested in any type of Federal bidding that would not be pro- 
tected if we were the successful low bidders.” 

These are some typical examples. As stated above our survey revealed dozens 
of specific instances of known or apparent bid shopping. The following is a 
representative listing of some of the more flagrant cases with some pertinent 
comment by affected contractors. These 34 instances are reported from 20 
States. 

OHIO 


Marion, Ohio, Ordnance Warehouse Building, Columbus, Ohio. General con- 
tractor, George Scheaif, Inc. Comment of Terry P. Smith, Inc., low plumbing 
bidder: “As a result of this incident and others we have refused to quote any 
Government work of this type. We are not going to waste our money on this 
type of figuring unless we are to be awarded a contract on our figure going in.” 


MASSACHUSETTS 


Veterans’ Administration hospital, Brockton, Mass. General contractor, 
Gust K. Newberg Construction Co., Chicago, Ll. 


NEW MEXICO 


Sendia Base, A-17, building, Atomic Energy Cotmission, through Army 
engineers, Albuquerque district. General contractor, R. J. Daum Construction 
Co., Albuquerque, N. Mex. 

Steam plant, Los Alamos Atomic Energy Commission, TA-3 project H. Gen 
eral contractor, Winger Construction Co., Ottumwa, Iowa. 


MICHIGAN 


Veterans’ Administration hospital, Ann Arbor, Mich. General contractor 
Hedin Construction Co., Washington, D. C. 
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CALIFORNIA 


Launching facilities, utilities and roads, Point Magu, United States Navy 
AMTC specification No, 41554. General contractor, Ford J. Twaits Co., and 
Morrison-Knudsen Co., Los Angeles. 

Consolidated-Vultee Aircraft Corp., guided missile plant, Pomona, Calif. 
General contractor, Buttress & McClellan, Ine., Los Angeles. 

North Island Naval Air Station, infirmary annex, NOY 29246, specification 
No. 30896, buildings GOD and GOT, United States Navy. General contractor, 
Hollywood Contracting & Engineering Co., Los Angeles. 

Rental housing development (Wherry Act), Presidio of San Francisco. Gen 
eral contractor, Bower Construction Co., San Francisco. Comment of F. W. 
Spencer & Son, Inc., low electrical bidder: “There was only $1,280 difference 
between two lowest general bids. If Bower had not used our bid, they would 
not have been low bidder because bid depository record shows us low by $38,000.” 


KANSAS 


fehubilitation of buitdings, Smoky Hill Air Force Base, Salina, Kans. (ENG 
U3-O2Z8-52-8). General contractor, Holmgren & Larson Construction Co., Colorado 


Springs, Colo. Comment of Commercial Plumbing & Heating Co.. Oklahoma 
City, low mechanical bidder: “We are interested in seeing this practice stopped 


and will assist you in any way we can.” 

Buildings and facilities, group A, Smoky Hill Air Foree Base, Salina, Kans, 
(ENG—-23—-028-—52-21). General contractor, Walden, Fulton & Payne, Lubbock, 
lex 

TENNESSE! 


Business-site development, Ouk Ridge, Tenn., Atomic Energy Commission 
(invitation No. 401-49-12A). General contractor, Ralph E. Mills Co. 

Buildings and utilities, Cambria range station, Briceville, Tenn. United States 
engineers, Mobile district (MNG—O1-076-51-48 changed to ENG-O1—076-51-93 
on rebid). General contractor, Shaw & Estes (SESCO). 

Research building, No. 1, X-10 area, Oak Ridge, Tenn.,*Atomic Energy Com- 
mission (invitation No, 401—50-SA). General contractor, John A. Johnson Co. 
Comment of Tennessee Armature & Electric Co., low electrical bidder at $512,000: 
“Johnson told us he intended to buy the job for $475,000 without regard to fact 
we were low bidders. He finally ‘bought’ it for $476,000, and we understand 
the contractor who got it has been operating in the red for several months.” 

Laboratory building, No. 9995, unit 1, Oak Ridge, Tenn., Atomic Energy Com- 
mission (invitation No, 401-51-14A). General contractor, John A. Johnson. 

Research laboratory building, unit 2, Atomic Energy Commission, Oak Ridge. 
General contractor, Maxey & Leftwich, Lubbock, Tex. 


TEXAS 


Fire escapes on 221 dormitories, Amarillo Air Force Base, Amarillo. General 
contractor, W. B. Abbott 
ILLINOIS 


Scott Air Force Base, Belleville, Ill. General contractor, Lieb Bros. 
Hiousing project, No. 1LL—16—6, Collinsville, Il. General contractor, S. M. 
Wilson, Granite City, I 
Army Signal Depot, Decatur, Til. General contractor, P. & H. Construction 
Co., Evansville, Ind 
MISSOURI 


A. G. Publication Center Building (ENG—23-028-52—44), St. Louis, Mo. Gen- 
eral contractor, McCarthy Bros, Construction Co., St. Louis 


NEW YORK 


Cold Springs battery plant, Army Engineers, New York district, Cold Springs, 
N. 9 General contractor, Harold A. Brandt, Ine. 

Ridgewood housing project, Lakawanna, N. Y., project N'T-80039 General 
contractor, Border Construction Corp., Eggertsville, N.Y 
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ALASKA 


Outside utilities, Fort Richardson, Alaska (contract No. DA-95-507—ENG-83), 
Army Engineers, Alaska District. General contractor, Patti-MacDonald Con- 
struction Co., Anchorage, Alaska, and Kansas City, Mo. 


PENNSYLVANIA 


Tobyhanna Signal Depot four warehouses, Tobyhanna, Pa. (invitation No. 
ENG-86-109052-28). General contractor, Consolidated Construction Co., Wood- 
bury, N. J. Comment of low bidder who did not get the plumbing contract, the 
Hughes Corp., Luzerne, Pa.: “In the face of these significant facts, we have been 
discouraged from further Government negotiating. These circumstances have 
plagued us for years and it is indeed encouraging to find that the condition has 
not gone unnoticed.” 

GEORGIA 


Low-rental housing project, Jesup, Ga. (GA-66-3 and GA-664). General 
contractor, Thompson Bros., St. Simons Island, Ga. 


SOUTH DAKOTA 


Aircraft-refueling system, Rapid City, S. Dak. General contractor, Long Con- 
struction Co., Kansas City, Mo. 


NEBRASKA 


Omaha housing project, Omaha, Nebr. General contractor, Sherry-Richards, 
Omaha, Nebr. 
VIRGINIA 


Rice Terrace extensions (housing), Bristol Redevelopment Corp., Bristol, Va. 
J. E. Greene Construction Co., Johnson City, Tenn., general contractor, quoted as 
saying: “We don’t generally shop around this way.” 


‘ 


MAINE 


Brunswick Naval Air Station, Brunswick, Maine (Navy NOY-—26923). General 
contractor, T. W. Cunningham and Stewart & Williams (joint venture), Bangor 
and Augusta, Maine. 

IOWA 


Atomic research plant, Atomic Energy Commission, Ames, Iowa, General con- 
tractor, Johnson, Ames, Iowa. 


CONNECTICUT 


Additional infirmary in-patient facilities building, No. 94, United States Navy 
Submarine Base, New London, Conn. (NOY-70327, specification No. 31914). 
General contractor, Robert Johnson, Inc... New York. Subcontract not yet let. 
Low plumbing and heating bidder, Ashcraft Plumbing & Heating Co., Quaker 
Hill, Conn., reports: “We can name contractors who have been contacted by this 
firm in an effort to beat our price.” 


COLORADO 


Buildings 34 and 51, Atomie Energy Commission, Rocky Flats, Colo. General 
contractor. Riedesel-Lowe Co., Cheyenne, Wyo. 

Buildings 11, 21, 22, Atomic Energy Commission, Rocky Flats, Colo. General 
contractor, Olson Construction Co., Omaha, Nebr. 


Senator Henprickson. Now, I think Mr. Murphy was testifying at 
the time we were interrupted by a call for vote. So if Mr. Murphy 
can come back and start where he left off, the chairman will appreciate 
it. 
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STATEMENT OF ROBERT E. MURPHY, PRESIDENT, ROBERT E. 
MURPHY CO., CHICAGO, ILL.—Resumed 


Mr. Mcurrnuy. I will try again. At that time I was telling you 
about the letting of the contract on the Altgeld Gardens of the Chicago 
housing project. 

Senator Henprickson. That is correct, sir. 

Mr. Mureny. At the time we figured that job, I would say in the 
first part of January, the last part of December, I went away after 
that and came back on the 2d of February and | met this contractor. 
He told me he wanted to see me about this job. I said, “What have 
you got to offer?” Now, let us bear in mind the human element comes 
into this proposition. “Well,” he said, “Come over and see me.” He 
said, “I have a lower bid than your bid.” I said, “That is ordinary 
conversation. It happens every day.” I said, “What have you got 
inmind?¢” He said, “I would like to buy this job for so much money ; 
what do you know about it?” “I don’t know much about it at this time 
because I have been away. I would have to go back and look it over. 

So I went back and talked to my men and went into this thing very 
thoroughly and figured out, scrutinized it more ¢ arefully than we 
would otherwise because there was a possibility of getting a job. 
We saw certain potential amounts that we could make adjustme nts on. 
] went back and made the man an offer for the job. My offer was a 
little bit too high and his was a little bit too low. Anyhow, we com- 
promised on the bid. The reason I bring that out is the fact that a 
period of 2 months elapsed from the time he was notified that he was 
the low bidder on that job. I know he had been shopping around 
because the rumors on the street bear proof of the fact that they tried 
to set up the price on the job. 

I did not go to that point. Tf I can’t figure to get out of it some 
thing for myself, I am not at all interested. 

I might go back further and tell you about a job about 5 years 
ago, the same housing authority, where the general contractor of- 
fered me the job and I refused the job. He said, “I can buy it for 
so much money.” T[ said, “Whom are you going to buy it from ¢” 
I said, “You are going to break the boy and he won't finish the job.” 
He said, “That is his business.” So he gave him the job and the 
lad could not finish the job. Consequently he had to pick up where 
the job was left off and pay this man’s payroll and everything else 
and probably pay him a certain amount of money for supervision 
and the use of his license. 

Now, this is not a new proposition. That is the way those things 
go on. Now, I do not know anything else on that particular score. 

Continuing this letter to the Chicago Housing Authority, we feel 
that these contractors are large enough in volume that they should 
be given proper recognition. 

Now for illustration, the plumbing for Altgeld Gardens is a $500,- 
000 job. It is admitted that for such a figure ‘the Government should 
be concerned and should know the amount of such a job of that nature, 
know what the cost of it is, but you do not know because you have no 
way of knowing under the set-up that is there now. 
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Senator Henprickson. Could that not be done by agency regula- 
tion rather than by statute? 

Mr. Mcurrny. Yes; but your agency regulations are a power unto 
themselves. They are appointed by the mayor of the city of Chicago. 
You get a lot of people working in there, and they just tell you to 
go jump in the lake, using that expression. They gave you no in- 
formation. The executive secretar y in this particular instance is the 
sole authority. You cannot get beyond her. 

Now, I think that on these housing jobs—I suppose the same thing 
prevails all over this country that something should be done, that 
some means of access should be had there to get the information. 
They are a law unto themselves. There are no two ways about it. 

Senator Henprickson. I am asking this question because we are 
getting too many laws and too many regulations. Where I can avoid 
law, I am going to try to do it. 

Mr. Murreny. That is fine. I am for it. But common sense also 
enters into the proposition. 

Senator Henprickson. I agree. There are two sides to the ques- 
tion. 


Mr. Murrny. Paragraph 4 reads: 


We also believe that a coordinating control is necessary during construction 
and, if the awarding authority should require that said coordination be per 
formed, through the architect, by the general contractor, then the suecessful 
mechanical contracts may be assigned and made part of the general contract, 
with the awarding authority making this decision, after determining the awards 
and approving the mechanical contracts. 

We contend that any price negotiations for mechanical contract awards 
should be handled by the awarding authority direct with the mechanical con- 
tractors covering plumbing, heating, and electrical work and that any economy 
or savings thus accomplished should accrue direct to the client. This important 
buying function should not be surrendered to the general contractor for use as 
a tool to achieve a purchasing profit, the value of which is ultimately taken 
out of the project itself with no gain to the owner. 

Modern requirements demand substantial investment in tools and equipment, 
trained and experienced personnel by responsible mechanical contractors in 
order to render adequate service. Therefore, we contend that mechanical con- 
tractors are entitled to operate under the same ground rules for bidding as that 
extended to general contractors, and it is our belief that most responsible gen- 
eral contractors will not disagree with this principle, providing that all competi- 
tive bidding is processed in the same manner. 


I might state that T have talked to general contractors who said 
they would be glad to cooperate on that basis and get an overriding 
fee. a certain amount of money, to coordinate the job. 

Senator Henprickson. Have you run into any general contractors 
who are opposed to this bill? 

Mr. Mcrreny. Now, you have a lot of categories in general contrac- 
tors. You have real general contractors, you have people who are 
brokers and you have “other types of general contractors. In fact, I 
know jobs in private work where a general contractor solicits all the 
bids submitted and got the bids and never used a dollar’s worth of his 
own equipment. He sublet everything except his own supervision. 
Now there are different types of contractors, some are good and some 
are bad, the same as us. 

Senator Henprickxson. You have heard opposition from general 
contractors to this legislation ? 

Mr. Murriry. No, IT have not directly. The only statement T have 
heard is that the general contractor says that we cannot coordinate 
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the job unless we have the authority. We are not objecting to giving 
the authority to coordinate if the architect and the owner w ants it. 

Senator Henprickson. I am sorry for the interruption, I was just 
searching for facts. 

Mr. Murrny (reading) 

if the general contractor is requested by the awarding authority to direct the 
coordination of the project, a fair fee should be bid by, and paid to, the general 
contractor for such coordination service rendered during construction. 

The above recommended plan will make it possible for the awarding authori 
ties to uchieve proper selection of qualified mechanical contractors on the same 
basis as that followed in selecting general contractors, 

That was submitted. 


Attached is a partial list of some organizations in our community who, to our 
best knowledge, follow the principle of this bidding procedure in their prepara- 
tion and release of architectural and engineering specifications. 

By that we mean we have architects and engineers who take the 
mechanical bid, negotiate them to the basis on w hich they can proceed. 
Then after they make all their preliminary arrangements for produc- 
tion and achievement, according to the plans and specifications, they 
then make contact with mechanical contractors and assign the con- 
tract toa contractor for coordination for which they pay. 

We have a job right now for the Chicago Dwe ‘Hing Authority where 
the architect negotiated everything. The chi ange in plans and speci- 
fications savings was reported to the owner. After final analysis of 
that contract then he assigned the contract to the general contractor. 
All the savings went to the Chicago Dwelling Authority. That has 
been done. 

This letter is signed by the Electrical Contractors Association of 
Chicago, the Plumbing Contractors Association of Chicago, and the 
Heating, Piping, and Air Conditioning Contractors Chicago Associa- 
tion. 

Here is a list of the architects and engineers attached to this letter 
that are in favor of this type of procedure. 

Senator Henprickson. May we have that for the record ? 

Mr. Murrny. Yes, sir. 

Senator Henprickson. We will have this marked and incorporated 
in the record at this point. 

(The letter referred to follows :) 

HEATING, PIPING, AND ATR CONDITIONING CONTRACTOR'S CHICAGO ASSOCIATION, 
Chicago 1, lll, November 28, 1951. 
Miss ELIzAnEtTH Woop, 
Executive Secretary, Chicago Housing Authority, 
Chicago 5, Ib. 

DEAR Miss Woop: We wish to express our sincere appreciation for the time 
and courtesy extended last week by your office to our group representing the 
mechanical trades, composed of plumbing, heating, and electrical contractors in 
our community. 

As suggested, we are submitting the following résumé of our recommended plan 
for direct bidding of mechanical work, which we trust will receive serious consid- 
eration from your organization : 

1. It is our contention that mechanical work installed in buildings represents 
the occupancy service for comfort, safety, and health to the extent that this is a 
eontinuing operation after completion of the structure itself, and thus merits 
such consideration by awarding authorities, due to the extended relationship in- 
volved, 

2. We believe that with the increasing responsibilities involved, accentuated 
by technological advances in mechanical standards and requirements, that me- 
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chanical contracts should be handled under the same procedure applicable to the 
awarding of the general contract for the structure itself. 

3. We respectfully request that the Chicago Housing Authority for the Altgeld 
Gardens and its other public projects take bids and determine awards direct for 
mechanical work in the same manner as the bidding is processed for the general 
contract, 

4. We also believe that a coordinating control is necessary during construction 
and, if the awarding authority should require that said coordination be per- 
formed, through the architect, by the general contractor, then the successful 
mechanical contracts may be assigned and made part of the general contract, 
with the awarding authority making this decision, after determining the awards 
and approving the mechanical contracts. 

5. We contend that any price negotiations for mechanical contract awards 
should be handled by the awarding authority direct with the mechanical con- 
tractors covering plumbing, heating, and electrical work and, that any economy, 
or savings, thus accomplished should accrue direct to the client. This important 
buying function should not be surrendered to the general contractor for use as a 
tool to achieve a purchasing profit, the value of which is ultimately taken out of 
the project itself with no gain to the owner. 

6. Modern requirements demand substantial investment in tools and equipment, 
trained and experienced personnel by responsible mechanical contractors in order 
to render adequate service. Therefore, we contend that mechanical contractors 
are entitled to operate under the same ground rules for bidding as that ex- 
tended to general contractors, and it is our belief that most responsible general 
contractors will not disagree with this principle, providing that all competitive 
bidding is processed in the Same manner. 

7. If the general contractor is requested by the awarding authority to direct 
the coordination of the project, a fair fee should be bid by, and paid to, the general 
contractor for such coordination service rendered during construction. 

&. The above recommended plan will make it possible for the awarding author- 
ities to achieve proper selection of qualified mechanical contractors on the same 
basis as that followed in selecting general contractors. 

Attached is a partial list of some organizations in our community who, to or 
best knowledge, follow the principle of this bidding procedure in their preparation 
and release of architectural and engineering specifications. 

Respectfully submitted. 

J. WALTER COLLINS, 

The Electrical Contractors Association of the City of Chicago. 
WILLIAM M. READEY, 

Plumbing Contractors Association of Chicago. 
T. M. CUNNINGHAM, 

Heating, Piping and Air Conditioning Contractors Chicago Association. 


Mr. Murpiry. Here is a statement of my own that I have prepared 
for you. I donot know anything else I can cover. 
(The written statement of Mr. Murphy follows :) 


STATEMENT OF RopertT E. MurpPuy, Rogsert E. Mcureny Co., Cuicagco, IL. 


My name is Robert E. Murphy. I am president of the Robert E. Murphy Co., 
864 North Sedgwick Street, Chicago, Il. 

I have been in the plumbing and heating business in Chicago for some 45 
years. At present the Robert E. Murphy Co. employs on an average of 45 to 50 
men. Iam here today to endorse wholeheartedly the pending bill, S. 2907, which 
I believe will improve the conditions now existing in the construction industry. 
I know that the effect of general contractors operating on cost-plus contracts 
sometimes permits them to invade fields which would have normally been occupied 
by mechanical specialty contractors. They can afford to do this because they are 
operating on Government money so that expense is not an item to them and 
they can afford to bring in equipment and learn the mechanical specialty con- 
tractor’s business at Government expense. 

At the present time in the Chicago area on Federal construction work it is 
quite customary for general contractors who have been awarded a Government 
contract to come back to the plumbing and heating contractors who have given 
them bids on the job and ask them to lower their bid if they wish to get the 
job. For example, about 18 months ago I was asked to bid for the plumbing 
and heating work in connection with the Great Lakes officers’ housing project. 
After the bids were open one of the general contractors to whom my company 
had bid was awarded the contract. Upon learning that he had obtained the 
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job I contacted him to find out if my company was going to do the plumbing 
and heating. I was advised that our bid would have to be lowered. We did 
not lower the bid and did not get the contract. In fact, none of the contractors 
in our area who had gone to the trouble and expense of figuring this work was 
given any consideration in the job, but instead an out-of-State plumbing and 
heating man was brought in and took the work. 

As a result of my experience with general contractors it is now the practice 
of my company to refrain from bidding to several such general contractors 
as we know that our bids will be shopped and that there is little chance of our 
obtaining the work. 

It is obviously unfair for general contractors to obtain bids from plumbing 
and heating contractors solely with the view to shopping these bids after the 
award is made. It is considerable expense to the plumbing and heating con- 
tractor to Inake up a bid to the general contractor. If they have no assurance 
of obtaining the work when they are the low bidder many of them like myself 
will refrain to make up these bids to many general contractors, 

I teel that if S. 2907 were enacted into law this abuse would be greatly curbed. 
The result of this would be to let respectable and reputable plumbing and heating 
contractors bid on Federal construction work. As a result the Government 
would be assured of a wide selection of subcontractors and that the work would 
be well done by qualified people 

It should not be overlooked that one of the worst effects of the present practice 
of bid shopping is to cause many subcontractors to take a job at such low prices 
that they go broke on the job, with the resulting delay and expense to the 
Government. 

Senator Henprickson. Mr. Murphy, did you run into these same 
practices with respect to the individual private contracts 4 

Mr. Murrny. In some cases, Ves; but most of the time the con- 
tractors that work on private work—if you want a specific case, we 
have one now in Chicago, where Mason-Murphy are the architects. 
Now they had selected six veneral contractors to bid on that job. 
They also selected the list of mechanical contractors from which the 
general contractors were to get bids for that particular job on the 
plumbing and heating and electrical work. Now, they are not inter- 
ested in any other contractors but the ones they tell the contractors 
to list. 

Now, the general contractor in that case must turn in his list of 
plumbing and heating bids with his bid. In that case the architect 
resumes the right and the owner resumes the right to select and por- 
tray to that general contractor which subcontractors they would like. 

Senator Henprickson. Is that more or less universal in the various 
manufacturing fields and industrial fields ? 

Mr. Mcrruy. In most of the manufacturing fields the competition 
ov that basis is limited. You go and apply to the owner and try to 
vet in. Maybe you have a friend. You cannot get there. They have 
just made up the list and they sav the list is that. Now, six bids is 
what most of these architects on here consider as a legitimate list, 
and they also signify to the general contractor who the mechanical 
contractor shall be. 

Senator Henprickson. Mr. Schoeninger this morning described a 
happy situation in the Detroit area where he said the public con- 
tracts were handled in a fairly satisfactory manner. It was done in 
that area without law. 

What have vou to say about that? Tf it can be done in the Detroit 
area that way, can it be done in other areas? 

Mr. Murpny. It can be done in every area if vou get the right coop- 
eration. You cannot eliminate the human element in this proposition. 
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There are a lot of people in this Government contracting work 
that were never in the contracting business in their lives until the 
war started. 

Senator Henprickson. That is what IT am afraid of. You cannot 
eliminate the human element. You cannot legislate morals. 

Mr. Mureny. But it all depends on the responsibility of the people 
who are at the head of the thing and responsible for the regulation 
of it. That is the way I look at it. 

Senator Henprickson. You are definitely convinced that the con- 
tractors would be better off with this legislation ? 

Mr. Murpuy. I am definitely convinced they would be better off 
and I am definitely convinced the Government would profit by it. 

Senator HenpricKson. Thank you for your appearance here. 

Our next witness is Mr. Morris, from Boston. 

We are glad to hear you and we appreciate the journey you have 
made to enlighten the committee. 


STATEMENT OF JAMES G. MORRIS, EXECUTIVE SECRETARY, 
HEATING, PIPING, AND AIR CONDITIONING CONTRACTORS 


BOSTON ASSOCIATION 


Mr. Morris. I am James G. Morris. I am the executive secretary 
of the Heating, Piping, and Air Conditioning Contractors Boston 
Association. 

I am a member of the Massachusetts bar. I have no prepared 
statement. I have listened to the testimony here today so far. 

Senator Henprickson. You may proceed in your own manner as 
you choose. 

Mr. Morris. I have sat and listened this morning to the case as 
presented by the proponents and it seems there are confusing dedue- 
tions to be drawn. 

I would like, with your permission, to clear them up. 

Senator Henprickson. That is what we are here for. We are 
seeking enlightenment so we can take this bill and perfect it. 

Mr. Morris. In presenting a case of this sort and giving to the 
committee these specific instances it might appear this is a contro- 
versy between the general contractors as a class, and the mechanical 
specialty contractors asa class. I want to clear that up. 

This is no controversy between the mechanical specialty contrac- 
tors and the general contractors as such. It is a controversy between 
the unethical group in the general-contractor class whose unethical 
practices are working not only to the detriment of the subcontractors, 
the mechanical specialty contractors, but also to the Government’s 
detriment. I would like to have that cleared up. 

Senator Henprickson. If you are a member of the bar you know 
we have the same situation in the law. ; 

Mr. Morris. I know it. It just so happens in Massachusetts we 
have on our statute books a bidding procedure law that works along 
this same basis only more so. 

It is inapplicable to Federal work because it goes too far and 
your bids come from all over the country, where ours come from 
within the Commonwealth and it can be worked to satisfaction. The 
principle is the same thing. 
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In New England, and in Massachusetts, 1 have seen Government 
contracts performed with the so-called bid shopping attached under 
which the Government has lost a lot of money. 

On the other hand, I have seen in the ¢ Commonwealth public works 
performed under our statute which amounted to saving money for 
the Commonwealth. We know what it is. I can tell you from 
experience that it works in the Commonwealth of Mann achusetts. 

You have asked the preceding gentleman, not in so many words, 
but what was the attitude of the general contractors to a bill of this 
sort. I can tell you, sir, that in Massachusetts the bill has worked 
to the satisfaction of anybody interested and the Associated General 
Contractors of Massachusetts are in favor of it. 

As a matter of fact, they go so far as to oppose any attempt to 
alter the law at all. So it must be working to the satisfaction of 
everybody when they will not oppose it. 

I might say this, too: That we are as much interested in controlling 
the ethics of some of the subcontractors as we are of the ge nerals. 
There are no halos around the heads of the subcontractors. There 
are many in the group that need some regulations to keeep them in 
line because a legitimate subcontractor submits a legitimate price 
to a general contractor is at the mercy of an unethical subcontractor 
who will cut a price or do anything to get the job. 

We want to bring them in line, too. 

Senator Henprickson. The sin works both ways. 

Mr. Morris. Il am not trying to stand up here and clainy we are 
holier than thou and everybody else is a criminal or a crook. I do 
not want to convey that impression, and I do not think any propo- 
nent wants to convey it. 

There are no personalities that enter into it. Itisa principle. It 
Is a Vicious practice that enters into the construction industry and 
no matter how it is operated, the Government is the loser. We are 
not holier than thou. We cannot stand up and say we are champions 
of the Government, but in order to protect ourselves as subcontrac- 
tors, as small-business men that are trying to earn a living, we are 
at the same time protecting public money. 

We are not asking for any class legislation. 

The question has arisen that might be brought up to vou: Whiv is 
it, it is only the mechanical specialty group that is included in this 
S. 2907 ¢ 

Senator Henprickson. Just for the record I will ask that question. 

Mr. Morris. For the record I would like to answer it. 

Included in Mr. Moseley’s statement, a copy of which you have, I 
would like to read just the last page and a half which I fear Mr. Mose- 
ley did not emphasize as much as I would like to have it emphasized. 

Senator Henprickson. I do not think we should blame that on Mr. 
Moseley. I think we rushed him. 

Mr. Morris. I am not blaming it on him. I am giving that as an 
excuse why Tam talking about his statement. 

It reads: 

Before closing, IT would also like to answer one question which may be in the 
minds of some—why the bill relates only to the mechanical specialty field and 
not to all subeontractors. The answer is very simple to those familiar with the 
construction industry The general contractor may very well be able to under 
take the nonmechanical work on any construction job himself without specialized 
training and quite usually can estimate such work as painting, bricklaying, and 
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roofing without obtaining subbids prior to submitting his own bid, If such sub- 
contractors were included in the legislation, the contractor would be compelled 
to obtain subbids on work prior to making his own bid, which he does not obtain 
er need to obtain, under present practices. 

The mechanical specialty industry on the other hand is a distinct industry 
with different contractors and entirely distinct employees, governed by separate 
safety and health codes. General contractors almost invariably do, and have 
to, obtain subbids on mechanical specialty work prior to submitting their gen- 
eral bid because they are not equipped to estimate this work. 

Moreover, the cost of estimating nonmechanical work is normally negligible 
while the cost of estimating and preparing a subbid on mechanical specialty 
work is very high. Indeed, the cost of preparing a subbid for the electrical work 
on a large Federal project might very well run into many thousands of dollars. 
This is why many of the best equipped companies refuse to make subbids in view 
of the subcontracting methods presently being used. 

In short, an honorable subcontracting procedure is an economic necessity in 
one case, not in the other. It conforms to present industry practices and the 
economics of present industry practices in one case and would not in the other. 
The situation may not be distinguishable on moral grounds, but the protection 
needed by the mechanical specialty industry and the interest of the Government 
is very different because of the factual and/or economic differences. 

In short, the legislation is completely practical and necessary with respect to 
mechanical specialty subcontracting, but it is not necessary and might be 
impractical with respect to nonmechanical contracting. 

I wanted to bring that out. I think that will explain to you the 
reason why these groups are the only ones that are included. 

Take your separate communities. The particular phase of the con- 
struction industry is so complicated that the laws that are made, the 
laws of safety, and public health, they apply to the mechanical trades. 
The public safety laws regulate the electrical portion. 

The plumbing section is another one. 

So it is not that they are seeking any special legislation for them- 
selves. It is just that the conditions are such that they are in a 
position to need it. 

Senator Henpricxson. Mr. Morris, I am going to turn the Chair 
over to Senator Smith now. 

Senator Smiru (presiding). Please proceed, Mr. Morris. 

Mr. Morris. I had put into the record quite a bit of testimony. I 
have no prepared statement, Senator Smith. Tam trying to clear up 
few of the things that I think may have been misunderstood 

misconcerned. 

As far as the lump-sum-fixed-fee contracts are concerned, I think 
you asked a question which I might answer or attempt to answer and 
clarify. 

As far as the fixed fee is concerned, it is felt by the proponents of 
this measure that we should have, or the Government should have a 
law regulating the manner in which public funds are concerned. 

We feel that we are justified in putting regulations on the spending 
of Government moneys and under this fixed-fee-lump-sum business 
you are spending Government moneys. 

The general contractor is not spending his own money; he is spend 
ing publie funds and regulation is going to be there. 

As far as lump-sum contracts are concerned, no regulation should 
be put on the spending of money for the simple reason a man should 
be allowed to gamble with his own money if he wants to. If a man 
sees fit to assume the obligations of the contract with his own money 
and he loses it, that is his tough luck. 
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But we fail to see why he should be permitted to gamble with 
Government funds. 

Another question was asked this morning which I feel should be 
cleared up. Somebody asked if it was an attempt to keep other 
people from entering business. Far from it. 

Senator Smiru. | “do not think that impression was understood by 
anybody. I think I had asked if under conditions which had been 
mentioned, that could not be used that way. I know all of those 
things are beyond a point. You have an abuse you say that exists, 
and you want to straighten it out by the passage of this law which 
will say two things. On a lump-sum contract, to be sure, a general 
contractor can camble with his own money, but that makes it possible 
under the present system for him to badger subcontractors into taking 
less than what the fair price for the job is. You want to eliminate 
that. 

The second thing is on the cost-plus-fixed-fee basis, that it is not the 
contractor who gets the benefit of any price bidding or whatever you 
call it. It is the Government, in the final analysis, that gets the 
benefit. 

Then the question remains: Should the Government get the benefit 
of a procedure or a system of that sort of badgering its own citizens 
to get them to cut the prices? TI asked the question merely to show 
the difference in one instance of the general contractor and the Gov 
ernment getting the benefit both at the expense of the subcontractor, 
which I assume you gentlemen are not in favor of. 

Mr. Morris. We believe that nobody is entitled to unearned profits 

Senator Smrirn. You are getting off into an entirely different field. 
Let us stick to this bill. 

Mr. Morris. No. You may correct me if Lam wrong, but if a genera] 
contractor—and I am not talking about them as a class; I mean an 
unethical one—if an unethical general contractor gets together a set 
of figures on which he has the mechanical subcontractor’s bid and 
he is awarded the contract to do the work by the Government, and 
he goes out and shops and gets somebody to do the job for less money, 
he is making an unearned profit. 

That unearned profit should not revert to him. It should revert 
to the Government. That is the principle of the thing we are fighting 
for. 

Senator Smira. When you use “unearned profit,” that has a par 
ticular connotation in the law. T understand what you mean, but 
I do not think the term you use quite describes it. I do not think 
subcontractors are to be taken advantage of in the way described. 

I am trying to hold the discussion to the provisions of this bill. 
The further afield you go, the more chance you have got of having 
this bill misunderstood. If you will stick right to the terms of this 
bill, as were outlined by the first two witnesses this morning, it is to 
your advantage to do so. 

Some other Senator might think differently. 

Mr. Morris. Ave we going far afield when we discuss it in that 
phase? You say that it has no effect in the cost-plus-fixed-fee. 

Senator Smirn. No. I said whatever effect it had, if it reduced the 
price of the total cost of the job under cost-plus-fixed-fee, the Gov- 
ernment would get the benefit of it and not the general contractor. 
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Why should the general contractor try to take advantage of a sub- 
contractor under those circumstances? I do not know. 

Mr. Morris. | am going to state it this way: You are talking from 
the viewpoint of money. You say a lower cost. 

But assuming that under the cost-plus-fixed-fee a general contractor 

takes over, we will say, the electrical work, or the steamfitting work, 
something that he is not fully qualified to do. You may save money 
as far as costs are concerned, but in the final analysis you are going to 
lose money. 

Senator Smrru. That is still another question. That goes to the 
quality of the work performed. 

Mr. Morris. It goes eventually to the ultimate cost of the job. If 
you have people doing the work who are not properly qualified to do 
the work, regardless of what you might have in regard to an idea they 
are general contractors, if they are not qualified to do the work, they 
are not going to do it in the shorter period of time. They are not go- 
ing to do it as efliciently and ultimate ‘ly the cost is going to be more, but 
it will not show up by comparisons. 

Senator Surry. That is not a question about this bill. That is a 
question on the wisdom or not of employing special subcontractors who 
have the skill and the know-how for a particular job. 

Mr. Morris. That is the reason that in the first section of the bill it 
says that only those subcontractors who regularly do that work are 
entitled todo it. That was put inthere. If they regularly do it, then 
we will agree they can do it to the advantage of the Government. 

Senator Smiru. | believe you gentlemen are making this bill harder 
to understand, or to be understood, by these discussions of these general 
principles of honesty and fair play. 

It seems to me this is a fairly simple proposition. The practice has 
grown up, as I understand you gentlemen, for some general contractors 
to take advantage of subcontractors by getting their bids in the case of 
a lump-sum bid and then beating them down to get them to take less 
so the general contractors can get more. 

You say that is unfair and I suspect you will get a lot of people to 
agree with youon that. Then you have the other aspect that you want 
to head aff the general contractors on a cost-plus job from using their 
own facilities, their own men, who may not be qualified to do as good 
2 job for the Government as you gentlemen could do, or the subcon- 
tractors, 

So you want to make them say what it is going to cost them to do the 
job so you can know and the Government can know whether the ‘y are 
putting in the quality materials and the quality of workmanship which 
you would put in if vou had the subeontract. 

Those seem to be the two phases to me. All these other discussions 
about the value of skilled work being done, I think that is beside the 
point so far as this bill is concerned. It is all to be desired, of course. 

Mr. Morris. These discussions, as far as I am concerned—I am try- 
ing to clarify the fact we are not against general contractors. This 
isnot a fight between general contractors as a class. 

Senator SMivTH. It is all right with me if you are. 

. Morris. We are not. We are just as much interested in clean- 
ing our own house & as we are in cleaning theirs. We have them in our 
group and we want to keep them up, too. 
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If any of these practices, regardless of the name, regardless of the 
form they may take, act and result to the detriment of the small- 
business men who are trying to make a living, and to the detriment 
of the Government, we would like to have regulations to clear them up. 

Senator Smiru. Thank you for your presentation. 

The next witness is Mr. Noonan speaking for Mr. Dan W. Tracy. 


STATEMENT OF ROBERT E. NOONAN, SPEAKING FOR DAN W. 
TRACY, INTERNATIONAL PRESIDENT OF THE IBEW 


Mr. Noonan. My name is Robert E. Noonan. I am assistant to 
President ‘Tracy of the IBEW. 

Our headquarters are at 1200 Fifteenth Street NW. 

President Tracy had intended to make this statement personally, 
but the change in the hearing date caught him with a commitment to 
be in ‘Texas. So he asked me to put this statement in the record for 
him. 

Shall 1 read the statement / 

Senator Smiru. Do whatever you wish, 

I notice in your third paragr: aph you st: ae very definitely and sue- 
cinctly the main objectives of the bill. 1 was trying to hold the dis- 
cussion to that. |] was afraid we were going to forget the main ob- 
jectives, 

You may proceed, sir. 

Mr. Noonan. | think the best thing to do is to read the statement. 

This statement is submitted by D. W. Tracy, the international 
president of the International Brotherhood of Electrical Workers, 
which is an aflilate of the building trades department of the Ameri 
can Federation of Labor. The office of the international union is lo 
cated at 1200 Fifteenth Street NW, Washington 5, D. C. 

Electrical workers who are members of the IBEW are employed 
by electrical contractors and they perform approxi: itely Sd percent 
of the volume of new electrical construction work in the United 
States. 

More than 110,000 members of the IBEW tind employment with 
approximately 10,000 independent electrical contractors. 

The IBEW also represents more than 400,000 employees in other 
branches of the electrical industry, such as electric light and power, 
electrical manufacturing, radio and television, telephones, and rail- 
roads. 

~e we understand the bill it has two main objectives. 

To require that mechanical specialty work, such as electrical 
a which is normally subcontracted to mechanical specialty con- 
tractors, shall be performed in the same manner when undertaken 
on cost-plus contracts for the Government : and 

That the unfair practice of bid shopping be prohibited on lump- 
sim construction contracts for the Government. 

Senator Smrrn. That is the point I was trying to make, that the 
unfair practice of bid shopping bothers you with respect to lump-sum 
construction, and not with respect to cost-plus-fixed-fee, except as that 
may incidentally hurt the Government. I think vou made that clear 
there. 
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Mr. Noonan. The IBEW is heartily in support of the bill and its 
objectives because the enactment of the bill will serve not only the 
public interest, but also will help to promote and advance the con- 
ditions of labor in the specialty trades. 

The IBEW has been in existence for more than 60 years. During 
that time we have observed the trend of having the electrical wor k 
on construction jobs performed by employers “known as electrical 
contractors who specialize in the performance of electrical work. 

It has been our experience, drawn from our work on the building 
jobs, that this is a more efficient and economical method of produe- 
tion than having this specialized and technical work performed by 
contractors who endeavor to assume responsibility for each of the 

various trades whose cooperative effort is required in the actual com- 
pletion of a building. 

As skilled craftsmen we are interested in the quality of the work 
which we perform as well as our compensation. Our own continued 
success depends in the long run on the productive results of the 
work we do. We know that the final result of our effort depends 
upon high quality supervision and competent electrical engineering 
staffs. 

It is apparent that there would be a better quality of supervision 
and engineering work when the electrical part of the construction 
is performed by. an electrical contractor who has devoted his financial 
resources and his efforts to the development of a position in the 
industry based upon specialization rather than a general interest in 
the construction field. 

Our experience confirms what common sense would expect. We 
are, therefore, very much in favor of those provisions in the bill 
which require that the normal practice of the construction industry 
with respect to the subcontracting of electrical work be carried over 
into the Government construction field. 

There is another general consideration in this connection which 
should be emphasized in the public interest. All parts of the public 
are agreed, I believe, with respect to the desirability of protecting 
small business enterprises against the encroachments of giant cor- 
porations. There are general declarations of interest in “this con- 
nection by the Congress and there is a general realization that emer- 
gency conditions arising out of the allocation of large proportions 
of our productive facilities and materials to defense work have a 
tendency to favor the larger enterprises. 

If we are to retain our system of private enterprise. small business 
units must not be lost sight of when defense contracts are let by the 
Government. 

We believe it is important to recognize that this concern for the 
small-business enterprise does not arise only out of a desire to see 
that the small-business enterprises secure a fair share of Government 
work. Through allocation of materials to defense production a neces 
sary reduction is made in the amount of work which would normally 
be done for nondefense purposes. 

Aggressive efforts must, therefore, be made to see to it that the 
diversion of facilities and materials to defense work is not permitted 
to destroy or substantially change the existing pattern of relationships 
between the specialty contractors, such as the electrical contractors, 
and the general contractors in the building and construction trades. 
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The accomplishment of the generally agreed objective of maintain- 
ing the position of small business must be gained by specific legis- 
lation rather than by general statements of policy which are not based 
on an effective operating procedure. 

In this respect we eee that the bill which is before this committee 
is a practical step in protecting the position of small business since 
the specialty trades, including electrical work, are one of the biggest 
fields where the small- business man still retains an important place. 

In our industry, for example, approximately 80 percent of the 
total number of electrical contractors engage 10 or less employees. 
The electrical contracting industry continues to operate in the old 
tradition where a man can enter the industry as an apprentice and 
work his way up to the point where, by the demonstration of ability, 
coupled with a desire to engage in contracting, he can become an 
employer in his own right. We think this is a good thing and 
should be encouraged. 

The trend of employer organization in the electrical contracting 
industry, which has been mentioned above, has resulted in a more 
favorable situation for electricians than would otherwise be the case. 
Almost all the labor agreements which the IBEW has entered into are 
with electrical contractors. There are a few exceptions where the 
IBEW has made direct labor agreements with large interstate general 
contractors who maintain separate electrical departments. 

As you know, the building and construction industry differs from 
other industries such as manufacturing because there is no fixed 20a we 
of employment. .A man who becomes an employee in a manufactu 
ing plant has a definite place of employment which will continue as 
long as the productive facility maintains its operation. 

In the building trades an oe goes to work on a job which 
will continue for a shorter or longer period depe nding upon the size 
of the particular job. His: work on that job is necessarily of tem 
porary duration because his employment ceases when the building 
Is comp vleted. 

Under these circumstances, a system of employer organization in 
which the individual electrician must look for employment to the 
particular general contractor who happens to have a large job would 
mean a great deal of interruption in the continuity of that electrician’s 
emp lo vinent. 

We have found that a much greater stability of employment has 
resulted from the fact that our members generally work for elect rica 
contractors who undertake the performance of the great bulk of the 
electrical work in the community. 

In this wav an meres an can be utilized on a number of electrical 
jobs being performed by a particular electrical contractor and he 
may even establish, depending upon his merit, a relationship with 
the particular contractor which results in assured annual employ 
ment as a keyman. 

Our agreements in the electrical contracting industry are usually 
made with associetions of electrical contractors in a particular area 
and cover all the union employers in that area on the basis of identical 
wages, hours, and working conditions. 

We have also established in this specialized industry a council 
industrial relations to handle disputes which might otherwise lead 
to strikes, 
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This council has been in existence for more than 30 years and has 
established one of the best records in the building and construction 
industry for the settlement of labor-management disputes without 
strikes and without governmental intervention. 

This record of peace in the electrical contracting industry, we sug- 
gest, Is a point ah should be taken into account in the matter of 
Government construction work where the national need is for uninter- 
rupted production, 

For the considerations which have been outlined the IBEW is 
strongly of the view that the enactment of those provisions of the bill 
which would maintain the existing pattern of subcontracting elee- 
trical work in the field of Government construction is vitally necessary 
to the maintenance of stability of employment among the highly 
skilled electricians who constitute our membership in the building 
trades. 

The IBEW also strongly supports the provisions of the bill directed 
against the unfair practice of bid shopping. We are sure that you 
will have substantial evidence in the record of this hearing of the 
unfortunate effects of this practice on business and the public. 

The union representing the employees in this industry is deeply 
concerned over the growth of the bid-shopping practice in Govern- 
ment work because we know that where an unscrupulous general 
contractor engages in this practice the final effects of it are felt 
adversely by labor. When an electrical contractor is placed in the 
position of having to make a “gambling” bid after having been sub- 
jected to this practice, the electrical contractor may try to work his 
way out of a loss on the job by looking for short cuts. He can only 
come through by either increasing production per man-hour which 
calls for the establishment of workloads in excess of reasonable pro- 
duction standards or by trying to effect a reduction in the standards 
applicable to legitimate contractors with respect to wages, hours, and 
working conditions. 

In either event the hard and laborious effort of the IBEW to im- 
prove the conditions of the electricians in the building trades is 
piaced under severe pressure. We are of the opinion that the enact 
ment of this bill will, therefore, go a long way toward maintaining the 
fair standards of productiv itv, Wages, hours, and working conditions 
which have been achieved in the electrical trade. 

Senator Sueru. I think that is an excellent statement. Would you 
care to make any further statement in connection with that ¢ 

Mr. Noonan. I believe that really covers the situation from the 
labor point of view. 

Senator Smiru. When you talk about a worker who may attach 
himself to a general contractor, under those conditions an electrical 
worker might find himself, if the general contractor had no work to 
do, being requested to drive a bulldozer ¢ 

Mr. Noonan. That is one factor that you mention. Another one 
is, there is an inclination for aman to get out of the normal orbit of 
the electrical worker. The years have proved, without me saying it, 
he has an orbit in which he operates. 

Senator Smirn. You think it is better for a man not to be a jack- 
of-all-trades, if he can be a specialist ? 

Mr. Noonan. That is right. 
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Senator Smiri. Thank you, 
The next witness is Mr. Rust. 


STATEMENT OF ED C. RUST, RUST CONTRACTING & SUPPLY CO., 
BELLEVILLE, ILL. 


Mr. Rust. My name is Ed C. Rust. I am president of the Rust 
Contracting & Supply Co., of 22 North Tenth Street, Belleville, Il. 
This company has been in business in Belleville, [L., for 23 years and 
employs 20 people. 

The practice of bid shopping is very prevalent in our area, with 
the result that many plumbing and heating contractors like myself 
refrain from bidding to many general contractors, thereby depriving 
the Government on many construction jobs of the benefits of bids 
which it otherwise would obtain. 

Last fall, in connection with the construction project at Scott Air 
Force Base in Belleville, IL, my company bid on the plumbing and 
heating work to seven general contractors. 

In addition to my company, four other aaah and heating con 
tractors bid to general contractors interested in this project. 

Senator Smiru. ta you bid the same sated to each one, then / 

Mr. Rusr. Yes, s 

When the bids were opened it became evident that my company 
had given the lowest plumbing and heating subbid to the suecessful 
eeneral contractor. The bids were broken down into several schedules 
undasan example of the bidding, our bid on schedule 1 was $1,889,583. 

It is my understanding that next lowest bid was approximately 
SP? SOO OOO, 

After the award of the contract the general contractor who had 
ek, the low bidder came to me and requested that I do the work for 

whieh Thad bid STSSOLDSS, for 81.6 OOOO, 

Epon checking his proposed price, | found the work could not be 
done according t Spec ‘ations for S1.600,000, except by ni taking 
} subs i anti: 4 | ate on ae ‘ob, This. ot COUTSe, | could hot lo, 

Accordingly, even though my company was low bidder in this field 
and the contractor under whom we had bid was awarded the contract, 
we did not get the work, but instead it went to another plumbing and 

“ating contractor whose bid originally was much higher than ours, 
but who ap parently was willing to take the price designated and 

sisted upon by the general contractor and gamble on being able to 
come out on the ¢ 

Senator Siro. [s that not an illustration of what someone said 
this morning: that of e chances are that the man who took the job 
IS SO mue lh lower, S289,000 lower, he had to eut the qui ality of the \¢ ob 
omewhere unless the wis willing to t: aa that loss himself? 

Mr. Rusr. That is absolutely right, 

I have here for the record, if you care to have it. a recap of the 
plumbing and heating bids that were submitted to the general con- 
tractors at the time this job was bid. 

I also have listed the prices that the successful general contractor 
offered the job to us for. 

Senator Smiru. I do not know whether that is going into too much 
detail with a lot of fieures or not, because IT think you have made the 
point very clearly and succinetly. 
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Mr. Rusr. This is simply one ex xample of a general practice which 
exists throughout my area and which is wor king a terrific hardship 
on the plumbing and heating contractors. 

As a result of our bitter experience in this field we have reached 
a firm policy not to bid to contractors who we believe will shop our 
bids. The result of this is that on several Government contracts on 
jobs which are now being offered for bids in my area, my firm is 
forced not to bid and will not do so. 

Bid shopping has become so prevalent on large Government con- 
struction that many other plumbing contractors refuse to bid. 

It is the Government which suffers in the end from the unwilling- 
ness of specialty subcontractors to bid. 

Senator Smiru. You mean by this practice developing it causes 
you and perhaps many other subcontractors not to bid with the result 
that the Government gets a higher bid that might in the ordinary 
course of business be expected if all of you were bidding? 

Mr. Rust. That is right. 

In the State of Illinois the Bureau of Architecture takes separate 
bids on mechanical specialty work and find this the most practical 
solution to this problem. 

While the bill here under consideration takes an approach different 
from such separate bidding, I believe it will tend to correct the 
situation to the extent that I will feel justified in spending the money 
necessary to prepare an estimate and make subbids on Government 
construction. 

Senator Smiru. Thank you, sir. I think that is very clear. 

Now we will hear from Mr. Reynolds, Commissioner of Public 


Buildings. 


STATEMENT OF W. A. REYNOLDS, COMMISSIONER OF PUBLIC 
BUILDINGS, ACCOMPANIED BY MAXWELL ELLIOTT, GENERAL 
COUNSEL, GSA 


Mr. Reynoups. Iam W. A. Reynolds and this is Mr. Maxwell Elliott, 
our general counsel. 

I have a prepared statement here if you would care to have me 
read it, or I can file it for the record. 

Senator Smiru. Since none of the other members are here, I expect 
we will have to read the record and if you will put it in the record, 
it will not be heard here in the room by the other people present. 

Whichever way you prefer to proceed will be all right. 

Mr. Reynowips. I would read it only for those who are present. 
They might wish to know what it says. 

Senator Sairnu. Does this touch on any phase that las not been 
discussed? There might be something that would prompt a question. 

Mr. Reynowps. I do not know because I have just come into the room 
in the last few minutes. 

Mr. Hunter is here. 

Mr. Hunter. This deals with an entirely different aspect of the 
question. 

Senator Smirn. Then I think you had better go ahead and read it. 

Mr. Rreynowps. I appreciate the mney ‘of appearing before 
you, gentlemen, to express the views of the General Services Admin- 
istration on S. 2907. 
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This bill is designed, as alleged by its sponsors, the National Elec- 
trical Contractors Association, Inc., the National Association of Mas- 
ter Plumbers, and the Heating, Piping, and Air Conditioning 
Contractors National Association, Inc., to accomplish several main 
purposes; mainly: 

To prevent a general contractor from undertaking, at Govern- 
ment expense and without responsibility as to cost, mechanical spe- 
cialty work under cost-plus-a-fixed-fee contracts; and 

To effect savings to the Government under lump-sum contracts 
through the elimination of bid peddling and bid shopping practices 
in the construction industry. 

General Services Administration has devoted considerable time and 
effort to an impartial and objective study of the bill. Several con- 
ferences have been held with the sponsors’ representatives and the 
material and data submitted by such representatives has been care- 
fully reviewed and analyzed. 

Our conclusions, however, fail to indicate any benefits that would 
accrue to the Government should the bill be enacted. Indeed, its gen- 
eral purport is objectionable for several reasons. 

The bill would impose a heavy administrative burden upon con- 
struction contracting agencies without corresponding benefits by re- 
quiring administrative supervision over certain specified subcontract- 
ing operations of the prime contractor thereby relieving him of a 
portion of his managerial responsibilty. 

It establishes rigid contracting procedures by means of legislation 
which are more properly the administrative responsibilities of the con- 
tract ing t agenc ies. 

It is understood that the sponsors of the bill contend that its enact- 
ment would result in savings to the Government. On the contrary, 
it would appear that it will cost the Government more money in the 
long run as hereinafter indicated. 

The bill is discriminatory on two counts. In the first place, it sin- 
gles out the mechanical and electrical trades to the exclusion of the 
other trades, the materialmen and the suppliers of both the prime and 
subcontractors. 

In the second place, it is legislation designed to regulate Federal 
construction contracts only. 

The alleged abuses of bid peddling and bid shopping which its 
sponsors purport the bill will correct, are not restricted to Federal 
construction, but exist under private contracts as well. In this con- 
nection, it should be mentioned that, except only in 5 years of the 25- 
year period, 1925 to 1949, inclusive, the dollar volume of private new 
construction exceeded Federal construction often by ninefold. 

While the bill, as drafted, would deprive the Government of bene- 
fits that would accrue to it from anticipated economies attained 
through competitive buying practices that a contractor may have re- 
flected in the preparation of the bid, the privileges of bid shopping 
would continue to be available, without restriction, to the subeon- 
tractors in their dealings with their suppliers, materialmen, and sub- 
subcontractors, 

Senator Smirn. You mention a point there I had not heard men- 
tioned before. Is that the practice which is prevalent by subcontrac- 
tors? 
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Mr. Reynoups. As a matter of fact, in some of our large contracts, 
take the General Accounting Office Building, a subcontract may be 
several million dollars. Of course they do “exactly the same thing 
they accuse the general contractor of doing. There is no difference. 

Senator Smiru. If it were electrical equipment, they might have a 
bid from Westinghouse and then go back to General Electric and 
say “If you will give us a lower price, we will buy this equipment 
from you. 

Is that the way you operate 

Mr. Reynotps. Yes, sir. 

A section-by-section analysis of the bill reveals the following de- 
fects and objectionable matters: 

Generally speaking, our present contracting practices with respect 
to cost-plus-a-fixed-fee construction contracts conform to the require- 
ments of section 2. In fact, in such cases we require advance approval 
by the contracting officer of all subcontracts. However, paragraph 

(a) would place a considerable and expensive administrative burden 
on the contracting agency and cause delays for no useful purpose since 
a cost-plus-a-fixed-fee type of contract is usually resorted to in order 
to expedite the completion of the project. 

Very often it is desirable to have the contractor furnish portions of 
the plans and spécifications for the project, subject to our approval. 

Paragraph (d) of section 2 is too restrictive. There are other 
situations to which the section should be construed not to apply. 

A number of these are enumerated in section 302 (c) of the Federal 
Property and Administrative Services Act of 1949, as amended; 
e. g., contracts as to which the agency head determines that the charac- 
ter, ingredients, or components thereof are such that the purchase or 
contract should not be publicly disclosed. 

The requirements of section 3 (a) and in particular numbers (1) 
and (2) thereunder, are not consistent with nor are they required by 
our practices. 

It is not desirable that the responsibility for the same be assumed. 
Cost estimates made by the Government, as owner, are not necessarily 
broken down or prec ise ‘ly Ssegregi ated in the manner preser ibed. Con 
tract drawings delineate essential elements and basic requirements of 
the completed structure and are not intended to relieve the contractor 
of the responsibility for detailed drawings based on our broad design. 

In our opinion, the fourth requirement of this paragraph places an 
unreasonable restriction on a contractor who might otherwise be a 
low bidder if left free to follow customary competitive practices. 
Thereby the requirement works to the Government's disadvantage. 
Our primary interest lies in the total price of the contractor. 

There are no specific objections to paragraphs (b), (¢), and (d) « 
section 5, subject to the basic and general comments aise 
made. 

The last proviso of paragraph (c) of section 3 would have the effect 
of restricting the prime contractor, under certain conditions, to the 
selection of a substitute subcontractor who had made a bid in advance 
of the award of the prime contract to another bidder. 

It would appear that this restriction is contrary to the policy of 
obtaining full and free competition as expressed in such statutes as 
section 3709 of Revised Statutes, the Armed Forces Procurement Act 
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of 1947, and the Federal Property and Administrative Services Act 
of 1949. 

This paragraph is also objectionable for additional reasons. ‘The 
fact that the prime contractor has a choice of possibly two or more 
substitute subcontractors acceptable to the Government who have re- 
spectively submitted lower bids than the subcontractor named in his 
hid, may constitute a temptation to the prime contractor to suggest 
a kick-back from his named subcontractor or other improper practice 
as consideration for refraining from making a substitution. 

On the other hand, the prime contractor in such a situation is not 
required to substitute the subcontractor who had bid the lowest amount 
and who would be acceptable to the Government. In neither instance, 
therefore, would the Government receive the benefits to which it is 
entitled. 

It isextremely difficult to conceive that in actual practice a contractor 
would go to all the trouble and expense required to « ‘comply with — 
graph (f) of section 3 to effect a saving which would inure to the bene- 
fit of the Government only, assuming that the substitution does result 
ina lower cost. It would thus appear that one of the prime objectives 
of the bill has failed as to the Government. 

The comments applicable to section 2 (d) are likewise applicable to 
section 5 (g). 

I am forced to the conclusion that the various burdens and require- 
ments imposed by the bill on contractors may well result in discourag- 
ing what might otherwise be low bids and thereby result in inc reased 
costs rather than i In Sav ings to the Government. 

After deliberate and impartial consideration of the bill, we have 
reached the conclusion the bill should not be passed. 

I think, Mr. Chairman, there are two or three other points I would 
like to mention in connection with this legislation. 

In the usual bidding procedure there is neither time nor opportunity 
for the contractor to assemble all of his bids in detail and e nter into 
precise agreements with his subcontractors prior to the placing of his 
bids. Very often the interval of time will be only 30 to 45 minutes 
before the bid goes in before he will get some of his subcontract bids. 
he must negotiate with his subeontractors because one may have facili- 
ties that the other does net have for the handling of equipment. 

The general contractor may agree to handle the transportation of his 
materials because he has trucks available. He has his hoisting equip- 
ment, and things of that sort. 

So the general practice I think in the industry when a contractor 
makes up his bid is that he analyzes all the bids that he had before 
him, and then he puts in for each subcontract what vou might call a 
budget amount for that contract as to what he would think he would 
lave to pay. 

He is faced with this difficulty as a rule: Usually on jobs. if they are 
not too large, there will be two or three irresponsible bids that are 
available. They are usually low. 

Under the proposed legislation he would have to name one of those 
in order to use the figure they had posted as their bid, although as a 
contractor he would be unwilling to enter into a contract with them be- 
cause he considers them unacceptable and improper contractors and 
people with whom you would have difficulty. 
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Therefore, the contractor first of all in analyzing an over-all bid 
on a big job or a small one, recognizes two things. That is, assuming 
that he is responsible. One, that he must bid low if he is going to get 
the job, and two, if he wants to make a profit, he has to have the 
proper subcontractors to do the work on those portions of a contract 
which he does not do himself. 

Senator Smirn. But on one on which he is responsible. 

Mr. Reynoups. He is responsible for the whole thing under a con- 
tract. There is nothing in the law, as far as I can see, which would 
prohibit a contractor from putting in his own name as a subcontractor. 

Then he could, by some subterfuge or other, work out a deal with 
some subcontractor to do the work. If he does that, then the whole 
purpose of this law is defeated. 

Mr. Chairman, as you know, there has been a great deal of effort over 
the vears in various States of the United States to control this sort 
of thing. Bid peddling is an atrocious situation which nobody likes. 
The only way that I know that it can ever be broken up is for the 
contractor, the subcontractor, to retune to bid, to reduce his price 
after a firm price has been established. 

The best subcontractors will not reduce that price after they have 
mace it. 

As far as the Government is concerned, it is up to the officials 
to see in the event a general contractor takes a subcontractor on who is 
not too responsible to see that he files his specifications 100 percent so 
from that time on he will make a proper bid. 

Senator Smrrx. It would be possible in some specialty contractor, 
and I may be off on this because IT am not much of a specialist on this 
myself, but take a subcontractor who engaged especially in hot mix 
asphalt. He might bid on a road contract, or any sort of an asphalt 
job. Some other contractor might bid likewise. The first man, if 
he about that time got another job nearby and if he happened to re ave 
his asphalt plant near the location, could afford to do it cheaper from 
the st: sige of economic possibility than the man who had to set up 
i plant or else haul the asphalt 30 or 40 miles. 

So there might be some cases when a contractor could, for legitimate 
reasons, reduce his price, 

Mr. Reynorips. That is true. There are certainly evils in the in- 
dustry as yi are evils in all industries. We take separate bids 
on elevator contracts because we can segregate that portion of the 
work. It is not intertwined and interwoven with all of the other 
operations. It isa separate and distinct contract. 

Years ago before I came to this office they used to segregate their 
bids. The result was rather unfortunate. This does not ask for a 
segregation. 

It seems to me this is an excellent example of an attempt on the part 
of one branch of the construction industry to have the Government 
regulate the construction business on their behalf. It seems to me they 
are perfectly responsible themselves. : 

I know a great number of subcontractors, a great number of elec- 
trical contractors and IT have never seen any of them underfed yet. 
They know how to handle themselves. They are all right. They are 
big operators. j ’ 

Senator Sairn. T believe you say you did recognize there was this 
abuse about this bid shopping. 
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Mr. Reyrnoups. I think there is in the construction industry and 
there has been for many years, as far as I know, people whom we call 
brokers. ‘They do not propose to do any work themselves. They use 
all kinds of devices to get low bids. They will play one bidder against 
the other. 

In order to break that practice up, some 15 years ago we inaugurated 
a plan whereby a contractor had to do 25 percent of the work with 
his own forces so as to Insure we actually got a good general contractor. 

A lot of the abuse comes with the smaller jobs. That has been my 
observation. On the big contracts, you get the big subcontractors 
involved. Those are far larger than, say, 50 percent of the general 
contractors. They are big people. You do not have much troub le. 
It is the smaller ones 

I remember some years ago on a post-office building the general 
contractor did not have a man on the job except just one. He even 
took bids for back filling of 50 yi ards of dirt around the outside. We 
have gotten rid of that sort of thing. 

You have those abuses in the industry, but you have them in all 
industries. 

I do not see how this will protect that. 

Senator SmirH. Do you have any suggestion as to how these abuses 
might be corrected by any type of legisl: ation even if it were not this 
particular type in this bill? 

Mr. Reynoips. No. You have the Massachusetts plan which has 
been tried in a good many places. Some places it works; some places 
it does not. 

You are probably familiar with it. Years ago we tried taking 
subcontract bids, but that did not work. The only way that I know 
for the subcontracting industry, we will take electrical contractors, is 
for them as an industry to agree to refuse to go into the peddlin; 
business because they have to bea part of it. 

Senator Saaru. If the ‘y agreed among themselves, then they might 
get in trouble. 

Mr. Reynoups. That is right. They would be in restraint of trade. 

It is just one of these things you can wrestle around. I have been 
in the business for 35 years and I have been wrestling for that long 

Senator SMITH. Is the ‘re anything e Ise 4 

Mr. Reynoups. That is all. 

Senator Saurru. Would vou lke to say something, Mr, Elliott / 

Mr. Exniorr. I have nothing to add. 

Senator Suiru. Thank you. 

The next witness is Major General Nold. 


STATEMENT OF MAJ. GEN. G. J. NOLD, DEPUTY CHIEF OF 
ENGINEERS 


General Noup. I have a short prepared statement here, Mr. Chair- 
man, which 1f you please IT will sketch through it briefly and thei 
that may bring about certain questions. 

The Corps of Engineers has the responsibility for much of the 
construction, both military and civil, with respect to activities of t] 
Department of Defense. 

In addition. other Government agencies, such as the Veterans’ Ad 
ministration, State Department, Atomic Energy Commission, have 
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requested the services of the Corps of Engineers for construction 
purposes. 

The bill, if it becomes law, will change the competitive bid system 
which is now practiced by the Government. Public Law 413 of the 
Eightieth Congress—Armed Services Procurement Act of 1947—re- 
quires that all contracts shall be let as a result of advertising—except 
under certain noted conditions—and that the contract shall be 
awarded to the lowest responsible bidder, pr ice and other factors being 
considered. 

It has long been the practice of the Government not to inquire into 
cost breakdowns of contracts bid ona competitive basis, nor to require 
the principal contractor to accept subcontractors based upon the judg- 
ment of representatives of the Government. 

Estimates for construction, for which the Corps of Engineers has 
been assigned the responsibility, are prepared prior to the award of 
contracts for such construction. A comparison of the bids submitted 
with such cost estimates will generally indicate whether or not the 
bid prices are reasonable. 

I believe that there should be no departure from the principle that 
the prime contractor shall remain solely responsible as to the selec- 
tion of his subcontractors. The need for adherence to this principle 
has been borne out by experiments which were conducted where spe- 
cialty phases of a construction project were separately let rather than 
all being placed by subcontracts under one general contractor. This 
departure from the normal procedure resulted in numerous claims 
for damages due to delays of contractors selected by the Government. 

The requirements of the proposed bill as they are intended to 
apply to CPFF construction contracts are contrary to the very 
nature of and reason for entering into such contracts. If it were 
possible to prepare estimates of cost of the work to be subcontracted 
prior to the award of CPFF construction contracts, generally speak- 
ing, there would be no reason not to perform the partic ular construe- 
tion work on a lump-sum or unit-price basis. 

As a rule, the amount of specialty work to be subcontracted, 
even to be performed under a given situation, cannot be determined 
until a date much later than the award of this type of contract. 

As a protection to the Government, the contracting officer must 
approve all subcontracts under CPFF general contracts if the amount 
of the subcontract is over $2,000. Such approval is sufficient pro- 
tection to the Government in this respect. 

The bill is discriminatory in that it covers only one segment of 
the construction industry. Policing by the Government to protect 
the bids or proposals of subcontractors in the mechanical specialty 
field would undoubtedly result in requests for similar action by supply 
and material men. 

If any one class of bidders is entitled to the special treatment pro- 
posed by this bill, no sound reason appears for not according the same 
treatment to all classes of construction and supply contractors. In 
such event, the administration of construction contracts would become 
unduly burdensome. 

The Government has always taken the position that it has no priv- 
ity of contract with the subcontractor and that the Government should 
look to the general contractor for performance. This places the re- 
sponsibility for the performance of the work in one place and elim- 
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inates the necessity of dealing with many persons rather than with 
the ones who should be responsible for the entire work. 

Further, the subcontract price, conditions of the subcontract, and 
any other agreements entered into by the general contractor and his 
subcontractors are matters of concern only to those parties and should 
be of no interest or concern to the Government, and as long as the pro 
visions of the prime contracts are being adhered to there 1s no patent 
violation of law. and there is no evidence of collusion or fraud. 

The maim purpose of this bill, apparently, is to eliminate what 
subcontractors regard as an undesirable practice in industry; namely, 
so-called bid shopping. This isa practice where gener: al contractors 
look around for specialty subcontractors, such as those who engage 
in heating, plumbing, and electrical work, to do the work cheaper 
than the proposal submitted by a subcontractor, and which may have 
been used by the prime contractor in making up his bid. 

This practice, if regarded to be unethical by the construction indus- 
try, is a matter to be cleaned up by the construction industry. 

It is believed that the enactment of this bill would require the Gi yvern- 
ment to undertake the enforcement of a code of ethics pertaining to 
contractors. Ordinarily, general contractors are well acquainted with 
their subcontractors and their facilities, and should make ever v effort 
to get reasonable prices pr ior to bidding for work. 

A report opposing the bill was prepared by the Department of the 
Army on behalf of the Department of Defense in response to a request 
of the chairman of the Senate Committee on the Judie: iv. The 
Bureau of the Budget has advised that there is no objection to the 
submission of the report. 

Senator Smiru. General, do you have anything else vou would like 
to add ¢ 

General Noup. No, sir. Lam available for questioning, sir 

I think some of the comments I might have to make, based on ney 
own experience, perhaps might best be stated by those who engage in 
the work rather than a Government ofticial. 

Senator Smirnu. [ notice you mention that your corps does work for 
various Government agencies. . 

General Notp. At their request. 

Senator Smrru. The State Department and the Atomic Energy 
Commission, but you never mentioned the Interior Department. . 

CGreneral Nop. I cannot think offhand where we have done work for 
them. 

Senator Smirit. Would anybody like to ask the general any ques- 
tions ¢ 

Senator Hendrickson / 

Senator HeNprickson. T notice in vour statement on page 2 vou say: 

As a protection to the Government, the contracting officer must approve all sub 
contracts under CPEF general contracts if the amount of the subcontract is over 
2,000, Such approval is sufficient protection to the Government in this respect 

Is that the existing law or regulation / 

General Noup. In our practice. 1 do not know whether it is by 
virtue of law or administration, 

Senator Henpre KSON, As far as your corps Te concerned that ap- 
plies in all cases ¢ 


General Noup. Yes. 
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Senator Henprickson. The reason I say this, I am concerned lest 
we are getting too many laws in this country. 

Could not that same provision be applied in all departments of 
Government ¢ ; 

General Noup. We have this provision in the general condition of 
our lump-sum contract. 

I might read it. It is rather short : 

At the request of the contracting officer the contractor shall notify the con- 
tracting officer in writing of the names of all subcontractors proposed for the 
work, together with the extent and character of the work to be done by each 
subcontractor. The contractor shall, within 7 days after the making of any 
subcontract, deliver to the contracting officer an affidavit setting forth the name 
and address of his subcontractor and a summary description of the precise work 
subcontracted. If for sufficient reason at any time during the progress of the 
work, the contracting officer determines that any subcontractor is incompetent 
or undesirable, he will notify the contractor accordingly and immediate steps 
will be taken for cancellation of such subcontract. 

Subletting by subcontractors shall be subject to the saine regulations. Nothing 
contained in this contract shall create any contractual relationship between the 
subcontractor and the Government. 

Nevertheless, it gives the Government control over the selection of 
an Incompetent. 

Senator Smiru. That would be somewhat of a stop-gap to the bid 
peddling. 

General Noun. This does not protect against bid peddling. This 
occurs after your award has been made and you have begun to evaluate 
ee the contractor will do his work, what his set-up is, or after the 
bids have been opened, I should say, and the award is made, appar- 
el tly i 

There is time for bid shopping here if the individual chooses to 
engage in that practice. That is not a protection, but it does protect 
the Government against the selection and use of an incompetent. 

Senator Henprickson. Do you think this bill would protect against 
bid shopping or bid peddling, from your experience ¢ 

reneral Notp. From my experience I have found no point there 
that would not accomplish that particular intent. I think the bill 
does what is intended in respect to preventing bid shopping. 

Senator Hexprickson. Does not this whole practice stem from 
weaknesses In human nature and the faults in the human being? 

General Notp. Ido not know, sir. IT have signed a good many letters 
to Congressmen and Senators and others in respect to appeals for aid 
against the common practice of bid shopping. T have been unable in 
my experience to put my finger on a case where it was definitely shown 


that Was SO, 


There have been charges of bid shopping. I do not believe TI cap 
recite a specific case, but it happened in this fashion: A prime con 
tractor gets his bids from his subcontractor. Sometimes the spec- 
ifications allow alternates, or we will use the term “similar or equal 
to. 

On review it 1s shown the subcontractor did not intend to bid on an 
item or niaterial that was acceptable to the contracting officer, 

There have been cases I have been advised where the subcontractor 
then has fallen out or his services have been declined because the con- 
tracting officer supposedly would not accept that which was offered. 

So the prime contractor then seeks another subcontractor. In that 
instance T would not call that bid shopping. It does lead to a change. 
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Senator Henprickson. This bid shopping does get down to a mat- 
ter of ethics, does it not ‘ 

Ceneral Noip. That is exactly right. 

Senator Henprickson. There, of course, you have the human fae- 
tors always. So I have always been concerned about trying to legis- 
late morals. I do not think you can do it. 

I am for this bill, but I wonder if we cannot work it out by some 
other method without cluttering the statute books further with new 
laws. 

General Noto. I might call your attention to one feature in the 
Public Law 413 which states the basic principles under which advertis- 
ing isdone. Under section 3 of that law it starts out with the heading 
“Whenever advertising is required.” 

Then I will skip over and read: 

All bids shall be publicly opened at the time and place stated in the advertise- 
ment, 

This is for the prime contractor. 


Awards shall be made with reasonable promptness by written notice to the 
responsible bidder whose bid, conforming to the invitation for bids, will be the 
most advantageous to the Government, price and other factors considered, pro 
vided that all bids may be rejected when the agency head determines it is in the 
public interest to do so, 

The Government itself reserves the right to throw out bids. Pre 
sumably the Government does that on a high ethical plane. That 
might be disputed, but that is the assumption, 

Senator Henprickson. That is the intention. 

General Noup. Yes, sir. 

Senator Smirn. Are there any other questions / 

If not, thank you General. 

Senator Henprickson. I have one more question. 

With the enactment of this law would it interfere with the flexibility 
of our operations in time of national emergency ¢ 

General Notp. Yes. I think so. It would add to our administrative 
burden which is heavy enough now. 

There are a few features in these paragraphs that might be com 
mented upon for what they are worth. 

On page 35 of the bill in,section 3 no provision is made for approval 
of the subcontractor by the Government agency, except where sub 
stitution is made at lower costs which is prov ided in section 3 (e). 

It may be that is an oversight. 

There is no provision for the approval of the subcontractor by the 
Government agency except in that one case where a substitution is 
made at a lower cost as provided in that section 3 (e). That is possibly 
an oversight. 

In subparagraph F on page 5, it looked to us as though there was no 
incentive. That reads: 

In the event a contractor shall have mechanical specialty work performed by 
different or substitute subeontractors, then he shall reduce his price accordingly 

We are unable to determine there would be any incentive to a con- 
tractor to seek that lower price because immediately he gives it away. 
Based on our experience in making contracts, we would expect th: at 
section 4 on that page to be highly objection: able to industry. 





9? FEDERAL CONSTRUCTION CONTRACT ACT 


In attempting to frame the negotiation manual in the handling of 
architect-engineering contracts, we found very great opposition to that 
particular industry in regard to our method of analyzing the cost in 
trying to arrive at a proper fee, because we made provision for analyz- 
ing the overhead costs based on the contractor’s own experience. 

In doing that you must have a look at his books. They feel that is 
unprofessional and unnecessary and they do not like it. 

This provision of section 4 provides for some similar method. 

My attention is called to section 3 again, That would apply in the 
case of negotiated lump-sum contracts. There are occasions where 
we have found it necessary to negotiate those where the work was 
highly classified for security reasons. Frequently those have been 
urgent projects in our past vear’s experience. We have only sketched 
designs to a point where we can see about what the structure will 
look like. 

Certain other features we will have fairly well defined, but we will 
not have our drawings in shape so we can have units. Nevertheless, 
if sufficient study has. been given to it so we think we can negotiate a 
lump-sum price, we much prefer it to the cost-plus-fixed-fee method 
with its attendant difficulties. 

Tn negotiating a lump sum often we will lack that complete design 

Therefore, in respect to the subeontracts which get into details of 
the features. we would have considerable difficulty in planning the 
estimate that is required by that subsection. 

Senator Surru. Thank you, General Nold. 

General Noup. Thank vou. 

Senator Smirnu. Mr. Seltzer, we will be glad to hear from you. 


Mr. Sevrzer. I think the general has covered the subject. 

Senator Sarrya. Mr. Durkin is not here. 

If there is no objection, we will consider Mr. Durkin’s statement in 
the record, unless upon examination it is disclosed there is some reason 
why Mr. Durkin himself should be quizzed about that statement. 
Otherwise we will accept his statement in the record. 

(The material referred to is as follows :) 


STATEMENT OF MARTIN DP. DURKIN, GENERAL PRESIDENT, UNITED ASSOCIATION OF 
JOURNEYMEN AND APPRENTICES OF THE PLUMBING AND Pipe Frrrine INpuUstTRY 
OF UNITED STATES AND CANADA 


My name is Martin P. Durkin. I am general president of the United Asso 
ciation of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry 
of the United States and Canada. My address is room 502, Ring Building, Wash 
ington 6, Ib. ©. The united association is an international labor organization, 
affiliated with the American Federation of Labor and the building trades depart- 
ment of the American Federation of Labor. 

The membership of the united association comprises both journeymen plumbers 
and steam fitters and apprentices. They are employed by some 20,000 master 
plumber firms and approximately 2,000 heating, piping, and air-conditioning con- 
tractors. The overwhelming najority of these plumbing and heating contractors 
are small-business concerns. These small mechanical specialty contractor em 
ployers employ more than 200,000 members of the united association, 

Speaking for and on behalf of the membership of the united association, we 
urge the committee to report favorably on the proposed Federal Construction 
Contract Act of 1952. Senate bill 2907. We have watched with growing concern 
the spread of two unfair trade practices that injure our specialty contractor 
employers, and which we consider harmnful to the interests of the membership of 
our union, One is the trend in Federal Government to discriminate against the 
small-business man specialty mechanical contract on majot Federal work projects 
in contracting work out on a cost-plus fee basis. This uneconomical practice 
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seems to have spread to and infected some private construction, particularly 
that done under Federal subsidy or stimulation. Section 2 of 8S. 2907 deals with 
cost-plus contracts only and is designed to prevent a general contractor from 
undertaking at Government expense and without responsibility as to cost of 
mechanical specialty work such as electric, heating, and plumbing work, with 
which he has no previous experience, and which he normally subcontracts to 
mechanical specialty contractors. The reasoning behind the bill is that a person 
without previous experience and technical qualifications in specialized mechani- 
cal equipment has no right to undertake such work on a cost-plus job and thereby 
gain his experience and know-how on this type of work at public expense. 

The master plumbers and heating, piping, and air-conditioning contractors, for 
the most part, are small contractors. <A large majority of them have served their 
apprenticeship at the trade, worked as journeymen plumbers, steamfitters, or 
air-conditioning and refrigeration fitters, and then enter into a mechanical spe- 
cialty contracting business of their own. From their previous years of expe- 
rience in learning the science of pluinbing, heating, and refrigeration, they have 
made great advancements and achievements in their fields that have brought 
health and comfort to the life of every American citizen, Most of the master 
plumbers are licensed and bonded by either State or municipal statute as well 
as Many heating and air-conditioning contractors, The mechanical specialty 
contractors are specialists in their particular fields. They have developed all the 
modern plumbing and heating equipment. They have developed special tools 
id equipment for the installation of plumbing, heating, and air-conditioning 
equipment. They bave the skill and know-how of their business. The general 
contractor knows little or nothing of the plumbing or heating business, or of the 
problems or science involved in the particular trade. Cost-plus contracts for 
mechanical specialty work awarded to a general contractor who normally will 
elploy mechanical specialty subcontractors are an immense waste of public 
moneys because it amounts to nothing more or less than a Government subsidy 
of big business by which the small specialty contractor may be eliminated from 
the national economy. On the taxpayers’ money, the general contractor is experi- 
menting and learning the know-how in the plumbing, heating, and refrigeration 
field. The plumbing and heating contractors are skilled, specialty contractors, 
ind can do the work more efficiently and inexpensively; yet, under the present 
set-up of cost-plus-fee contracts policy, the general contractor is undertaking 
these specialty-contract jobs at greater costs of public funds. 

There is still another unethical practice by which numerous general contractors 
after securing an award from the Government on a lump-sum basis involving 
pluinbing and heating work, shop the bids to the various mechanical specialty 
contractors after they have received an award for the work based on legitimate 
bids received from mechanical specialty subcontractors. 

Section 3 of S. 2907 dealing with lump-sum contracts is designed to prevent 
unjust enrichment of unscrupulous general contractors in shopping the bids of 
their mechanical specialty subcontract after a contract award has been made by 
the Government at a figure based upon legitimate bids prepared by such mechani- 
cal specialty subcontractor. This bill does not prevent a specialty subcontractor 
from securing mechanical specialty work to be done at a cost lower than that 

dicated on the bid upon which the contract price was originally based but 
provides that any saving in doing so shall accrue to the benefit of the Federal 
Government by reduction of the general contract price. In other words, section 
3 gives to the Federal Government the savings where the work is done less than 
the bid price upon which the contract is awarded to the general contractor. As 
the practice now stands, the general contractor takes the benetit of the profits 
by the shopping of the specialty contractors’ bids. In the proposed bill the sav- 
ings will inure to the Federal Government and the taxpayer. 

The present unfair practice is sapping the strength and vitality of the specialty 
subcontractor by forcing him to work at or below the normal cost of production to 
such an extent that he cannot be a stable employer of journeymen plumbers and 
steamfitters. The master plumber or the heating, piping, and air-conditioning 
ontractor whose contract is chiseled to the point of no visible profit has no 
nterest in the job other than to save as much as he can out of the wreckage. 
Inevitably, this shopping of bids hurts the journeyman plumber and steamfitter, 
ind, indeed, the owner, which in the case of Federal work, is the taxpayer. 

There are other ill effects of this unfair practice. Under such circumstances 
a job drags; there is no enthusiasm; the men become dissatisfied, and if worst 

mes to worst, the contractor folds, leaving loss, inconvenience, and disruption 
to the worker. 
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We have found over the years that the mechanical specialty contractor more 
nearly provides these desirable conditions and we have faith in him that he 
will continue to do so if given half a chance. He is not being given a fair 
chance when he is forced to be the continual victim of the chisel. 

In recent months the united association in cooperation with the organizations 
of employing mechanical specialty contractors in our trade has established a 
procedure for the orderly settlement of disputes between employer and employee. 
We hold high hopes that this machinery of voluntary arbitration will be of 
benefit to the employer and employee parties concerned, but also of very real 
value to the public in that it will diminish or eliminate the possibility of work 
stoppages. That is a result of our working together with our specialty con- 
tractor employers and is one more reason why we are interested in their sta- 
bility and prosperity. No one else has been interested in helping us build the 
foundations of sound employer-employee relationships. 

In closing we desire to make a further observation that jointly with the 
master plumbers and the heating, piping, and air-conditioning contractors we 
have an apprenticeship training program in operation in every State in this 
country. This apprenticeship training program for both the plumber and steam- 
fitter is jointly financed by the contractors and the local unions of the united 
association. This program develops plumbers and steamfitters and air-condi- 
tioning mechanics. The specialty contractor pays one-half of the cost of the 
training of these future mechanics. They are building a reservoir of skilled 
mechanics that are needed in the present defense program. The general con- 
tractor contributes nothing to the development and training of the apprentices, 
but unjustly reaps the rewards of their skill by the present Federal Government 
contract practice. Stable employment is needed in the plumbing, heating, pip- 
ing, and air-conditioning industry in order that these apprentices may have on- 
the job as well as classroom training. They receive all of their training from 
the small specialty contractor. 

The proposed Federal Construction Act of 1952, S. 2907, is an important, 
progressive step toward protecting our employers against unscrupulous chisel- 
ing which reduces their ability to give us job opportunities and job security 
and stable employment for the training of our apprentices. We endorse it and 
urge the committee to report it favorably. 


Senator Smiru. I believe that is all of those who are present, unless 
someone wishes to be heard. 

I think there are a couple of people here from North Carolina. I 
am always glad to hear them. 

Do either of you gentlemen wish to be heard ? 

Mr. ARENDELL. No, sir. 

Senator Henprickson. We have a distinguished man from New 
Jersey here. He might want to be heard. 

Mr. Frrrs. I am for the bill, too. 

Senator Smiru. I understand there are a number of general con- 
tractors who wish to be heard in opposition. | 

The chairman of the committee, who is the proponent of this bill, 
and who introduced the bill, Senator Kilgore, is not here. It will be 
up to him to set a time and place for the next hearing. 

All of you will be advised in time to be heard and to express your 
views and refute anything that has been stated by these other witnesses. 

Is there anyone who has not been heard who would like to be heard 
before we recess ? 

The committee wants to get full information and advice concern- 
ing this bill. 

f not, we will recess until such time as the chairman will again 

call the committee to order ? 

Senator Henprickson. I would like to ask a general question first, 
Mr. Chairman. 

Senator Smiru. Yes. 
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Senator Henprickson. I assume from the mechanical specialty 
groups there are no objections to the bill at all. Is that correct? 

Mr. Geary. That is right. No objection. 

Senator Smirn. The hearing is now recessed until further notice. 

(Whereupon, at 3:40 p. m., Tuesday, April 29, 1952, the hearing 
of the committee was recessed, to reconvene subject to call of the 


Chair.) 
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TUESDAY, MAY 20, 1952 


Unirep Srares SENATE, 
SuBpcOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to call, in room 424 of 
the Senate Office Building, Senator Harley M. Kilgore (chairman of 
the subcommittee) presiding. 

Present: Senator Kilgore. 

Also present: Tom Collins, professional staff member. 

Senator Kitcorr. The committee will come to order. 

This is a continuation of hearings continued from April 29 on 
S. 2907, a bill prescribing policies and procedures in connection with 
construction contracts made by executive agencies. 

Due to the many requests that the subcommittee has received from 
interested parties who wish to be heard on the bill, it appears that we 
will be unable to hear everyone'today. The subcommittee will attempt 
to hear all the out-of-town witnesses today and take care of the rest 
of those who wish to testify tomorrow. 

Our first witness this morning is Mr. Paul M. Geary, executive vice 
president, National Electrical Contractors Association. 

At this point I want to introduce in the record before Mr. Geary’s 
testimony, the statement of Hon. James Percy Priest, member of the 
House of Representatives from Tennessee, who introduced a similar 
bill: also a statement from Hon. George H. Bender, a Representative 
from the State of Ohio, on the bill; also a statement from Hon. Henry 
M. Jackson, Congressman of Washington. 

(The statements follow:) 


STATEMENT OF JAMES Percy Priest, MEMBER OF CONGRESS 


I have recently introduced in the House of Representatives a bill (H. R. 7869), 
copy of which is appended, with similar objectives to the Senate bill you have 
under consideration. I am glad of this opportunity to express my views on 
S. 2007, particularly the reasons for the modifications in form which have been 
incorporated in H. R. 7S60. 

I have studied the provisions of S. 2907 and endorse its objectives. I believe 
it is impossible to accomplish these objectives without legislation, particularly 
in view of the disinclination of the administrative agencies to have any restric 
tions on their own discretion no matter how beneficial such restrictions might 
be in operation, 

It is obviously in the interest of the Government to have qualification restric- 
tions on contractors who perform work for the Government on a cost-plus-a 
fixed-fee basis. Contractors holding such cost-plus contracts should be required 
to subcontract highly specialized mechanical work to qualified subcontractors if 
they themselves are not qualified to do the same economically. Moreover, a 
system of naming subcontractors and their subcontract costs would do much 
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to eliminate the improper practices of bid shopping on the one hand and bid 
peddling on the other. These practices, in my opinion, are a form of unfair 
competition and in practice they apparently raise Government construction costs 
by limiting the field of honest open competition. 

In connection with the Senate bill S. 2907, however, I have studied the com- 
ments made to this subcommittee by the Department of the Army and General 
Services Administration and I believe the modified form which has been intro- 
duced in the House meets any valid objections which they have, as follows: 

The administrative agencies indicated that the operation of S. 2907 would 
involve additional administrative burdens. This additional administrative bur- 
den would appear to be slight. However, they specifically pointed to the possible 
difficulty of making esitmates and issuing plans and specifications in all cases as 
provided in sections 2 (a) and 3 (a) and, accordingly, the House bill eliminates 
the requirement of such estimates and plans and specifications. 

These agencies indicated that they believed S. 2907 was discriminatory in 
that it applies only to mechanical specialty subcontractors rather than to all 
subcontractors and sub-subcontractors. I believe the testimony taken before 
your subcommittee shows the reason why protection for mechanical specialty 
subcontractors is more necessary and why it is practical when it might not be 
practical in the case of some other subcontractors. To eliminate this objection 
the bill which I have introduced provides that the procedure outlined on lump- 
sum contracts shall be applicable to mechanical specialty subcontractors and 
to such other subcontractors as the contracting agencies may in any case specify. 

If there is any discrimination in operation under this amended form, the 
discrimination will be the result of inaction by the administrative agencies and 
not by virtue of the form of the legislation. 

Moreover, the House bill adds protection for subsubcontractors who perform 
mechanical-specialty work. I believe this is in order and that it would be equally 
practical with the protection afforded to the mechanical-specialty subcontractors. 
Subcontractors are or should be glad to refrain from shopping the bids of their 
own subcontractors. The House bill carries this provision as far as it seems 
possible in practical operation. 

Administrative agencies have raised an additional point; that is, the possi- 
bilitv—and I am not sure that it exists—that this legislation would create 
privity of contract between the Government and subcontractors which would 
enable subeontractors to bring suit against the United States on the contract. 
To eliminate this vague possibility, the House bill provides in section 6 that it 
shall not be construed to create privity of contract or give any suvcontractor 
the right to sue the United States. Similarly, section 7 has been added which 
provides a penalty for specific violations and thus further negatives any con- 
ceivable inference that it was intended to or would create a cause of action in 
any subcontractor against the United States on a construction contract. 

I should like to state that the House bill also defines mechanical-specialty work 
as a unit to avoid the inherent difficulties to attempting to divide such work into 
separate categories. 


STATEMENT OF GEORGE H. BENDER, MEMBER OF CONGRESS 


I am glad to have an opportunity to express my views on S. 2907 since I have 
recently introduced a similar bill in the House of Representatives (H. R. 7834). 

The bill would eliminate wasteful practices under cost-plus construction con- 
tracts which are resulting not only in higher construction cost to the Government 
but have threatened the existence of subcontractors as independent small-business 
men. Moreover, it will bring order and economy to lump-sum contracting pro- 
cedure. Many subcontractors are now unable or unwilling to bid on lump-sum 
yovernment construction contracts because of the unfair practices which haye 
grown up in connection with this particular type of Government contracting. 

It is utterly unreasonable for general construction contractors who have had 
no experience in highly specialized mechanical-specialty fields to undertake to 
do this work themselves simply because they are operating on cost-plus contracts 
and expense is no item. To put such contractors in position to build up large 
organizations doing all phases of construction is a step toward monopoly in the 
construction industry. 

With regard to lump-sum contracts, this bill by removing the profit to general 
contractors from “shopping” their subbids after the award of a contract would 
tend to eliminate the unfair trade practice of “bid shopping.” Elimination of 
this practice will be beneficial to the Government in that a healthy competitive 
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system of subbidding will insure to the Government the lowest reasonable con- 
struction costs. 

I studied the hearings recently held by this subcommittee in connection with 
S. 2907, and I believe that the revised version represented by the bill which I 
introduced in the House meets the few reasonable objections voiced to the form 
of the bill you have under consideration. 

I have received many complaints from independent mechanical contractors in 
my district, as well as from other parts of the country, and I believe that legis- 
lation of this type is urgently needed. 


Congressman Henry M. Jackson (Democrat, Washington) introduced a_ bill 
in the House of Representatives this week to give small businesses a fairer share 
of Government construction contracts and at the same time to eliminate waste 
from cost-plus contracts. 

The bill would aid small businesses such as plumbing, heating, and electrical 
contractors by requiring genera! contractors who have no experience in me- 
chanical-specialty work to subcontract to experienced specialty subcontractors. 

Jackson, former member of the House Small Business Committee and now a 
ember of the House Appropriations Committee, declared : 

“Some general contractors have been squeezing the smaller mechanical-spe- 
cialty contractors who can do the work in their own fields cheaper and better. 
The result is monopoly and waste.” 

Jackson explained that his bill protects general contractors who are qualified 
in specialty fields, and does not force them to subcontract. 

Another provision of the bill strikes at what Jackson termed the “evil aspects 
of ‘bid peddling’ and ‘bid shopping’ in lump-sum contracts. 

This means that a general contractor would be prevented from bidding on a 
contract, then after being awarded the contract shopping around for a sub- 
contractor who would do the work cheaper than the bid, meanwhile pocketing 
the difference. 

The Jackson bill does not prevent a general contractor from securing a lower 
figure, but provides that any saving shall go to the Government by means of a 
corresponding reduction in the general contract price. 

Jackson said he had received telegrams from many small-business men in the 
State of Washington endorsing the bill. He said labor leaders in the construc- 
tion industry also favor the legislation. 

The Jackson bill is an improved version of a bill recently introduced in the 
Senate by Senators Kilgore (Democrat, West Virginia), Ferguson (Republican, 
Michigan), and Sparkman (Democrat, Alabama), on which the Senate Judiciary 
Committee is now holding hearings. 


STATEMENT OF PAUL M. GEARY, EXECUTIVE VICE PRESIDENT, 
NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION 


Senator Kitgorr. Now, Mr. Geary, we are a bit informal at this 
hearing. You may introduce your statement and highlight it or 
read it, just as you please. 

Mr. Geary. I will do it as rapidly as I can. You already have 
my name and connection, 

I appreciate very much the opportunity to appear before you 
today to call your attention to certain measures which have been 
introduced in the House of Representatives with the same objectives 
and with similar operation as S. 2907, which you are studying. I 
particularly want to put the version of these House bills before you 
because we believe that they remove all objections which have been 
expressed to the Senate bill here under consideration. 

Senator Kirgore. At this point, can I interrupt? Was one of 
those introduced by the Honorable C sooeil Reece of ‘Tennessee? Did 
you have a bill which he introduced ¢ 

Mr. Geary. I have no record of that. I am referring to the bills 
introduced by Representative Percy Priest, of Tennessee, H. R. 7869; 
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Representative Henry M. Jackson, of Washington, H. R. 7819; Repre- 
sentative George H. Bender, of Ohio, H. R. 7834; Representative 
Franck R. Havenner, of California, H. R. 7841; Representative Edgar 
A. Jonas, of Illinois, H. R. 7843; Representative John F. Shelley, of 
California, H. R. 7866; Representative William E. Miller, of New 
York, H. R. 7872; Representative Thomas J. Lane, of Massachusetts, 
H. R. 75891. 

These bills which have been referred to the Judiciary Committee of 
the House of Representatives are all in the same or substantially the 
same form, and I offer for record a copy of H. R. 7819. 

Senator Kiigorr. That is the bill of Representative Jackson, of 
Washington. 

Mr. Geary. That is correct. 

Senator Kitgorr. All of them are similar. 

Mr. Geary. That is correct. 

(The bill referred to is as follows :) 


[H. R. 7819, 82d Cong., 2d sess. ] 


A BILL To prescribe policy and procedure in connection with construction contracts 
made by executive agencies, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Construction Contract Act of 1952”. 

Sec. 2. (a) No executive agency, acting either on its own behalf or on behalf 
of any other agency or corporation shall award or enter into a construction con- 
tract upon a cost-plus-a-tixed-fee basis unless it shall be provided in such con- 
tract that all mechanical specialty work involved in the performance thereon, 
shall be done by independent mechanical specialty subcontractors or by a con 
tractor qualified to perform such mechanical specialty work and that before 
any mechanical specialty work is commenced the name of each of the independent 
mechanical specialty subcontractors or the contractor qualified to perform me- 
chanical specialty work who is to perform any of such mechanical specialty work 
shall be submitted by the contractor to the procuring executive agency and 
approved by such agency. 

(b) This section shall not be construed to forbid or prevent the contractor 
under a cost-plus-a-fixed-fee construction contract from himself performing any 
kind of mechanical spéciality work under a contract awarded to or undertaken 
by him provided he is a contractor qualified to perform such mechanical spe- 
cialty work. 

(c) This section shall not be construed to apply to the following construction 
contracts: 

(1) Contracts to be performed outside of the continental limits of the United 
States which limits shall be deemed to include Alaska. 

(2) Contracts in which the aggregate amount involved does not, or is esti- 
mated not to, exceed $25,000. 

(8) Any contract with specific reference to which the agency head determines 
that the procedure prescribed herein would result in undue delay and that the 
public exigency will not admit of the incident delay. 

Sec. 3. (a) No executive agency, acting either on its own behalf or on behalf 
of any other agency or corporation shall award or enter into a lump-sum con- 
struction contract unless (1) the name of the subcontractors who will perform 
all mechanical specialty work involved in the performance thereof, and if 
requested in the invitation to bid or otherwise by such executive agency the 
name of the subcontractors who will perform such particular nonmechanical 
work involved in the performance thereof as such agency may specify in its 
request, and the cost to the contractor of the mechanical specialty work, and 
of such nonmechanical work as may be so specified by the contracting executive 
agency, to be performed by each subcontractor named, is set forth in any written 
bid submitted in connection therewith, or, if there is no written bid, given in a 
written statement by the contractor to the contracting agency before such con- 
ract is awarded or made, and (2) the name of each such subcontractor designated 
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in said bid or statement and the cost thereof to the contractor as set forth in the 
bid or written statement, is specified in the contract. 

(b) This secion shall not be construed to forbid or prevent any contractor 
from himself performing any part of the mechanical specialty work or any 
particular nonmechanical work as to which the contracting Federal agency 
requests the name of the proposed subcontractor, under a lump-sum construction 
contract awarded to or undertaken by him provided there is specified in the bid 
or written statement, and in the contract, as required by subsection (a) of this 
section, that the contractor will himself perform such part of the mechanical 
specialty work, or that particular nonmechanical work specified by the con- 
tracting agency in any such request, and the cost at which he will perform the 
the same. 

(c) No contractor under a lump-sum construction contract shall have any 
work performed thereunder specified therein to be performed by a particular 
subcontractor, by any person other than the contractor or subcontractor so 
specitied therein to perform the same as in this section provided except in 
accordance With the provisions of subsections (d), (e), and (f) of this section, 

(d) If a subcontractor specified in a lump-sum construction contract shall fail 
or refuse to perform or complete his subcontract in accordance with the terms 
of his subbid and/or subcontract thereof, the contractor may engage a substitute 
or different subeontractor provided he first submits in writing to the contracting 
agency the name and contract price of the substitute subcontractor. 

(e) If a contractor under a lump-sum construction contract is able to secure 
or have performed any kind of work specified therein to be performed by a 
particular subcontractor by a different or substitute subcontractor at a lower 
cost than the cost specified in his contract, the contractor may engage such 
substitute subcontractor: Provided, That he first submits to the procuring agency 
in writing the name of the substitute contractor and a copy of the proposed 
contract with such substitute subeontractor and such substitute subcontractor 
is approved in writing by the procuring agency: And provided further, That in 
case of construction contracts made or awarded after bids pursuant to advertising 
that such substitute subcontractor shall be one whose name was set forth as a 
proposed subcontractor in one of the bids filed pursuant to such advertising. 

(f) In the event a contractor shall have work specified in his contract to 
be performed by a particular subcontractor performed by a different or sub- 
stitute subcontractor under paragraph (d) or (e) of this section, the total 
contract price of his lump-sum construction contract shall be adjusted by the 
full net difference in cost in the event such substitution shall result in a lower 
cost to the contractor than that specified for such mechanical specialty work 
in the construction contract. 

(zg) No executive agency, acting either in its own behalf or on behalf of 
any other agency or corporation, shall award or enter into a lump-sum con- 
struction contract unless in addition to the requirements of subsection (a) 
hereof, the name or names of all sub-subcontractors who will perform mechanical 
specialty work thereunder and the cost of all such work to be performed by 
each sub-subcontractor shall be set forth in any written bid submitted in con- 
nection therewith, or if there is no written bid given in a written statement by 
the contractor to the contracting agency before such contract is awarded or 
made. 

(h) No contractor under a lump-sum construction contract shall have any 
mechanical specialty work performed thereunder by any sub-subcontractor other 
than one named therein as in subsection (g) of this section provided unless 
and until the name or names of the different or substitute sub-subcontractors 
and the contract price of the mechanical specialty work to be performed by 
each is submitted in writing to the contracting agency. 

(i) This section shall not be construed to apply to the following construction 
contracts: 

(1) Contracts to be performed outside the continental limits of the United 
States which limits shall be deemed to include Alaska. 

(2) Contracts in which the aggregate amount does not or is estimated not 
to exceed $25,000. 

(3) Any confract which specific reference to which the agency head deter- 
mines that the procedure prescribed herein would result in undue delay and that 
the public exigency will not admit of the incident delay. 

Sec. 4. An executive agency may at any time require any contractor or sub- 
contractor under a construction contract to submit all subcontracts and bids and 
all books, accounts, records, and correspondence in connection therewith, all of 
which shall be preserved subject to inspection and audit by the Comptroller 
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General of the United States until the expiration of three years after final pay- 
ment under any such construction contract. 

Sec. 5. For the purposes of this Act— 

(1) The term “executive agency” means any executive department or inde- 
pendent establishment in the executive branch of the Government including any 
wholly owned Government corporation. 

(2) The term “construction contract” shall mean a contract for the erection, 
repair, moving, remodeling, modification, or alteration of any public building or 
public improvement and the erection, repair, moving, remodeling, modification, or 
alteration of any building or structure upon real estate intended for shelter, pro- 
tection, comfort, convenience, or for production or processing including without 
being limited to, bridges, tunnels, dams, foundations, piers, abutments, viaducts, 
aqueducts, reservoirs, water supply projects, water control projects, water power 
development projects, hydroelectric development projects, disposal projects, trans- 
mission lines, locks, docks, jetties, and breakwaters. 

(3) The term “mechanical specialty work” in connection with a construction 
contract means all pumping, heating, piping, air conditioning, refrigerating, ven- 
tilating, and electrical work, including but not being limited to the furnishing 
and installation of sewer, drainage, water supply, and distribution piping and 
plumbing, heating, piping, air conditioning, refrigerating, ventilating, and elec- 
trical materials, equipment, and fixtures. 

(4) The term “contractor qualified to perform mechanical specialty work” 
means a contractor as herein defined who customarily performs himself and does 
not subcontract mechanical specialty work and who has and maintains a super- 
visory, administrative, and technical staff which has proven on previous projects 
to be competent to supervise, control, and direct the kind of mechanical specialty 
work involved. 

(5) The term “independent mechanical specialty subcontractor” means a per- 
son who as subcontractor undertakes with a contractor to do and does mechanical 
specialty work under a construction contract with independent financial respon- 
sibility to the contractor for administrative and technical supervision of mechani- 
eal specialty work and the completion thereof including the payment for labor 
and material thereon and who has adequate tools and capital equipment and who 
has a technical staff which has proven on previous projects to be competent to 
supervise, control, and direct the particular kind of mechanical specialty work 
involved. 

(6) The term “contractor” means a person having a direct contractual rela- 
tionship as prime contractor with an Executive agency, acting either on its own 
behalf or on behalf of any other agency or corporation, for the performance of 
a construction contract. 

(7) The term “person” means an individual, corporation, partnership, asso- 
ciation, or other organized group of persons. All references to contractor or 
subcontractor shall include individuals, corporations, partnerships, associations, 
or other organized groups of persons who are contractors or subcontractors. 

(S) The term “lump-sum contract” and “Iump-sum construction contract” 
means a construction contract, whether awarded after bid or negotiated, under 
which the price is fixed or to be fixed by any method other than cost plus a 
fixed fee. 

(9) The term “sub-subcontractor” means a person who undertakes with an 
independent mechanical specialty subcontractor to do and does mechanical spe- 
cialty work under or pursuant to construction contracts provided for in section 3 
of this Act. 

Sec. 6. Nothing in this Act contained shall be construed to create any privity 
of contract between the United States Government or any agency thereof and 
any subcontractor or sub-subcontractor under any construction contract or to 
give any subcontractor or sub-subcontractor any cause of action against the 
United States or any agency thereof arising out of the failure of any person to 
comply with the provision of this Act. 

Sec. 7. Whoever being a contractor for the performance of a construction con- 
tract shall employ a subcontractor to perform work under a construction contract 
specified therein to be performed by a particular subcontractor or whoever being 
a subcontractor for the performance of mechanical specialty work under a con- 
struction contract shall employ a sub-subeontractor to perform mechanical spe- 
cialty work under such construction contract specified therein to be by a particular 
sub-subcontractor, other than the one named in such construction contract or one 
substituted in accordance with the terms of subsections (e), (e), or (h) of sec- 
tion 3 of this Act, shall be fined not more than $5,000. 
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Mr. Geary. Before referring to the particular provisions of the 
House bill and the changes or improvements which they make, I would 
like to give a personal word of explanation of the position of the con- 
tractors that I represent in this matter. In this I believe I speak 
equally for the plumbing contractors, the heating and piping con- 
tractors, and the sheet-metal contractors, as well as for the electrical 
contractors, 

Our endorsement of the proposed legislation does not arise out of 
any argument or disagreement with the general contractors or their 
national association, or with any Federal agency. Nor do we seek 
to gain any advantage for our own members over any other segment 
of the contracting industry. The bill is aimed at practices to which 
the general contractors as a whole are as much opposed as we are and 
at abuses of which some specialty subcontractors are just as guilty as 
some general contractors. Iam referring particularly now to section 
3 of the bill, which is designed to curb the unfair trade practices of 
“bid shopping” and “bid peddling.” I would suggest that perhaps 
there are as many electrical, plumbing, and other subcontractors who 
are guilty of these unfair trade practices as there are general con- 
tractors. But the practice represents an unfair method of competition 
which should be eliminated as soon as possible for the benefit of all 
groups of the construction industry and the public. This is impor- 
tant to the ethical general contractor as well as to the ethical sub- 
contractor, 

We are just as interested in curbing any tendency of mechanical- 
specialty contractors to peddle bids after the award of contract as we 
are of general contractors to shop the bids after award of contract. 
We are just as anxious to protect the general contractors who do not 
engage in these unfair trade practices as we are to protect specialty 
subcontractors who do not wish to be a party to the same abuses. In 
this spirit we have approached the Associated General Contractors of 
America to request them to form a united front with us to endorse 
legislation which would tend to eliminate these practices in connection 
with Federal construction contracts. The Associated General Con- 
tractors have not opposed this objective. They freely admit that 
“bid shopping” and “bid peddling” are unfair practices; that they are 
not for the benefit of the contracting industry, and that they tend to 
raise the cost of construction to the owner. 

The general contractors’ association has written us expressing their 
interest in abolishing these practices but taking the position that the 
problem can be cured by improved industry relations, concerted action 
of the various industries rather than by legislation. I have here a 
copy of the magazine Constructor, which is the official publication of 
the Associated “General Contractors—the issue for May 1952. The 
editorial in this edition states on page 19 that the Associated General 
Contractors understands the importance of the problem, and further 
[reading]: 

The responsibilities of general contractors for handling subcontracts in a 
manner equitable to all parties are set forth in section 3 of the Associated General 
Contractors Code of Ethical Conduct. The problem is one which can be handled 
more satisfactorily to all parties concerned by improvement of industry relations 
than by additional legislation. 

This editorial is a direct quote from a letter the Associated General 
Contractors wrote me dated March 19, 1950. 
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The only point which they made in 1950 and the only point they 
make now is that legislation is not necessary to cure this admitted 
unfair practice. 

Senator Kincore. May we insert at this point in the record the entire 
editorial? I think it is only fair that the members of the committee 
should have it. 

Mr. Geary. Shall I read the whole editorial ? 

Senator Kinrgore. No; the reporter will copy it in the record at this 
point. 

(The material referred to is as follows: ) 


NAMING OF SUBCONTRACTORS 


National associations of mechanical-specialty contractors have now gone to 
Congress to ask for legislation which would require general contractors to name 
in their bids the subcontractors they propose to use on Federal construction con- 
tracts and to otherwise encourage greater use of specialty contractors. 

The spokesmen for these groups accused general contractors of various evils 
and glossed over the practices of many of their members and some of their 
motives for seeking the legislation. They slanted their testimony also to have 
the appeal, during an election year, of protecting the small-business man. 

Two Government representatives opposed the bill on the grounds that there 
were not only no advantages for the Government but also definite disadvantages. 

Commencing about the middle of May, representatives of the Associated General 
Contractors and its chapters will appear before the committee to oppose the 
legislation. Two years ago, when the specialty contractors approached the 
Associated General Contractors to see if a common approach could be made on 
legislation for the award of separate mechanical contracts or the naming of sub- 
contractors, the Associated General Contractors executive committee gave thor- 
ough considerution to the question and concluded : 

“The Associated General Contractors understands the importance and prob- 
lems of specialty contractors, but does not favor the naming of subcontractors 
in the general contractor's bid, and does not recommend that its members become 
parties to any bid depository system. The responsibilities of general contractors 
for handling subcontracts in a manner equitable to all parties are set forth in 
section 3 of the Associated General Contractors Code of Ethical Conduct. The 
problem is one which can be handled more satisfactorily to all parties concerned 
through improvement of industry relationships than by additional legislation.” 

The public interest will not be served by passage of this legislation. 

Mr. Geary. Shall I proceed ? 

Senator Kiieore. Go ahead. 

Mr. Geary. In this connection, gentlemen, we have been working 
hard in the industry to abolish these practices for many years, and 
the Associated General Contractors have cooperated to a large extent 
in this effort and yet these unfair trade practices are becoming in- 
creasingly widespread and prevalent on Federal construction Jobs. 
The situation is so bad that in a survey report of the American In- 
stitute of Architects committee on contract documents, now being 
printed, it states that there are only a few places in the country where 
subcontracting bidding procedures are generally satisfactory. 

The problem cannot “be cured by industry action. If it were lawful 
for us to agree among ourselves not to do business with a person 
guilty of these practices, it could be stamped out in short order, but 
of course any such agreement would be a violation of the Federal 
antitrust laws. I was surprised to hear at the last hearings that the 
Commissioner of Public Buildings suggested that such action should 
be taken in violation of the antitrust laws. We have made every 
effort to find a solution outside of legislation but with no success 
whatever. 
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In some cases the administrative agencies have been sympathetic to 
the problem, but all of our efforts to secure relief through administra- 
tive action has been in vain. The attitude of the General Services 
Administration and the Department of the Army, expressed at the 
prior hearings, clearly illustrates that no relief can be expected from 
administrative action. 

The Associated General Contractors and certain of the administra- 
tive agencies have been insisting that this is an ethical problem and 
that you cannot make men ethical by legislation. This sounds rea- 
sonable on its face. “Bid shopping” and “bid peddling” is an ethical 
problem, but it is much more than an ethical problem. It is an un- 
fair practice with serious and unfortunate results on the competitive 
economic system. 

I might say that bribery is an ethical problem, and it is certainly 
true that legislation cannot prevent men under some circumstances 
from entertaining the desire to take advantage of official position, but 
no one would suggest that we should have no statute designed to pre- 
vent it. All crimes and all unfair trade practices are ethical prob- 
lems in one sense, but it certainly does not follow from this that oe 
lation cannot tend to prevent them and should not be enacted, 
that they should be permitted to go unchecked to the serious dam: ed 
of individuals and to our economy. 

Senator Kincore. A parallel to what you are talking about might 
be drawn in the legal profession for which there are laws in all the 
States calling for disbarment of a lawyer for unethical practices in 
the conduct of his business. But for that, it would be impossible to 
discipline the legal profession or certain segments of it. I think that 
isa parallel to what you are talking about; is it not ? 

Mr. Geary. It probably is: yes, sir. 

Senator Kiicorr. Go ahead. 

Mr. Geary. I am sure that your committee is well qualified by ex- 
perience to remove the “paint and varnish” from all of the testimony 
which has or may be submitted both for and against the proposed 
measure, and expose for your examination the real motive of its advo- 

cates and its opponents. 

I submit to you now that when that has been done it will be found 
that the basic motive of the mechanical-specialty contractors advocat- 
ing the measure is to increase the utilization of their full management 
services In connection with Federal cost-plus-fixed-fee construction 

contracts as recommended in House Report No. 2272, Seventy-seventh 
Congress, second session, and to eliminate “bid shopping” ‘and “bid 
peddling” in connection with lump-sum Federal construction con- 
tracts; that the motive of the Associated General Contractors in oppos- 
ing the measure is to preserve to general contractors every possible 
profit-making opportunity in connection with cost-plus Federal con- 
struction contracts, and to avoid disclosing the cost of mec ‘hanical 
subbids to the Government on lump-sum contracts, because such figures 
in turn might disclose the profit margin on such subcontracts. 

The bill does not involve additional administrative procedure— 
merely a different application of the procedure that is now in use. 

Senator Krigorr. As you probably know, all of you, hearings on a 
bill are designed to improve it and make it the best and most workable 
bill that can be worked out. That is the purpose. in ae a bill. 


the draftsman works out as near a solution as he can and ealls in 
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experts to suggest changes. On the question of the cost-plus-fixed-fee 
contracts, of course, “bid shopping” could be stopped possibly by 
requiring bids and the opening of sealed bids and the right to reject 
all of them if they were all unsatisfactory. 

I am wondering, in the lump-sum contract, if any of the bills are 
adequate to protect. In my limited experience 30 years ago in con- 
struction work for the Government, which at that time was normal 
times, it was customary then for a general contractor to get prices 
from the subcontractors, and based upon those prices he would figure 
his lump-sum bid. I think he would have to do that at the present 
time. In other words, before he could make his firm bid on the project 
he has to know exactly what he can get each subcontract work done 
for by a responsible contractor. Now, where can you put in a stop 
light which will prevent the evil of bid peddling there and bid shop- 
ping and, shall we say, on the disclosure line, or what is the best way ¢ 

Mr. Geary. We think it is on the disclosure line. It is the only 
practical way we can think of to do it, that is the method proposed in 
S. 2907 and then proposed in a House bill in a modified version which 
we think takes care of some of the objections that have been raised 
to S. 2907. 

That is about what I was to review with you now, these changes in 
the House bill that we think will correct objections that have been 
raised to S. 2907. 

Senator Kirgorr. In other words, what I was after was to make 
your testimony completely constructive as to draftsmanship on these 

various bills, because if we report out a bill, we want to report out the 
best possible bill. 

Mr. Geary. We hope you will. 

Now, to get back to the particular differences between the bill in 
the House of Representatives and S. 2907, you will recall that the 
administrative agencies objected to the requirements of sections 2 (a) 
and 3 (a) that estimates of the cost of mechanical-specialty work be 
prepared might in certain instances be burdensome. The House bill 
removes these requirements. 

The contention was also made that in a few instances of nego- 
tiated contracts complete plans and specifications might not be com- 
pleted in advance, and the requirement of such plans in section 8 (a) 
of the Senate bill has been eliminated from the House bill. 

The General Services Administration and the Department of the 
Army suggested that the benefits of this legislation should not be 
limited to the mechanical specialty subcontractors but should apply 
equally to all subcontractors and to their subcontractors. I believe, 
gentlemen, that it was clearly explained to vou at the last hearings 
that the problem is entirely different for the mechanical specialty 
subcontractors than it is for other subcontractors. 

General contractors, with rare exceptions, find it necessary to secure 
mechanical specialty subbids before submitting their own bids. They 
do not normally find it necessary to secure ‘subbids from all other 
subcontractors. The cost of preparing mechanical specialty subbids 
is infinitely greater than the normal cost of preparing a nonmechan- 
ical subbid. Thus a heating and piping contractor, for example, may 
very well have $5,000 or $6,000 invested in making a subbid on a 
large construction job, whereas the cost of preparing an estimate for 
painting, for example, would be relatively nominal. Thus in the 
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case of mechanical specialty subcontracting the statutory procedure 

provided by S. 2907 is in accordance with existing industry practice 
and represents an economic necessity to preserve free competition, 
while with respect to other subcontractors it would not conform to 
the usual industry practice and in view of the relatively minor cost 
of preparing their subbids it is not an economic nec essity. 

The moral problem is the same, however, and there are in some 
cases nonmechanical subbids which should receive the protection af- 
forded by this legislation and could receive it without burdening the 
general contractor. Accordingly, we feel the modification in the 
House bill which makes section 3 applicable not only to mechanical 
specialty subcontractors but to such other subcontractors as the con- 
tracting agency may in any instance designate, is a definite improve- 
ment. The House bill, in other words, does not attempt the impossi- 
ble of including all subcontractors but leaves the matter, in the 
nonmechanical field, to the discretion of the particular administrative 
agency in question which we assume would exercise such discretion 
in cases where they felt the procedure was needed and practical. 

On this same subject of the breadth of protection, the House bill 
also provides (in sees. 3 (g) and 3 (h)), that lump-sum contracts 
shall specify the name of any sub- subcontractors who will do me- 
chanical specialty work under the contract. The three associations 
which I am speaking for are behind this amendment. We want to 
eliminate bid shopping and bid peddling as far as practicable by 
subcontractors as well as contractors and we would like the legisla- 
tive procedure to be as broad as the practicalities of the situation 
permit. For these reasons we believe the amendments to section 3 
above referred to not only meet any possible argument that S. 2907 
is discriminatory but we believe that these changes make for better 
legislation for all concerned. 

Incidentally, the Senate bill in section 5 (3) breaks down mechan- 
ical specialty work into three classes. The House bill defines mechan- 
ical specialty work as a unit. We believe this is an improvement. 

The Department of the Army in its testimony took the position that 
S. 2907 could conceivab ily le ad to suits by sube ‘contractors against the 
United States Government on the construction contract. Our own 
attorneys have advised us that they do not believe this is a proper 
construction of S. 2907. The House bill eliminates any possible ques: 
tion, however, by adding sections 6 and 7. Section 6 provides in so 
many words that the act shall not create privity of contract between 
the Government and any subcontractor or give any subcontractor the 
right to sue the United States Government. Section 7 provides specific 
penalties on a contractor or subcontractor who uses a subcontractor 
other than the one named in the prime contract or one substituted in 
accordance with the act. This further and completely negatives any 
idea that the legislation would create rights in a subcontractor against 
the Government. I am informed this provision of section 7 is in line 
with the antikickback statute and other Government contract legisla- 
tion providing penalties for those who attempt to profit improperly 
on Government contracts. 

An additional idea was injected in the hearings on April 29 which 
I should like to mention very briefly; that is, the question was raised 
as to whether naming of sub contractors in the contractor’s bid could 
result in collusive bids from subcontrae baits, As to this I would like to 
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say first that this could not happen as a practical matter since on any 
major Federal construction job the contractor does or should get sub- 
bids from a wide circle of subcontractors, which would make successful 
collusion difficult. Second, any such collusion would be in violation of 
existing Federal statutes and subject the participants to severe 
pe nalties, 

Before concluding, gentlemen, there is one suggestion T should like 
to make for an amendment to S. 2907 which is not included in any of 
the House bills referred to. 

It is my understanding, after careful study of S. 2907 and the 
House version, that requirements are thereby imposed of qualification 
by past experience, maintenance of a technical staff, et cetera, on con- 
tractors and subcontractors in connection with cost-plus-a-fixed-fee 
Government contracts. It seems to me self-evident that no one should 
be permitted to undertake construction work under a Government con- 
tract on a cost-plus basis unless he is qualified by past experience. 
However, I certainly do not want and the associations for whom I am 
speaking would not want any qualification requirements in the nature 
of past experience to be legislatively imposed on contractors or sub- 
contractors who undertake work on a lump-sum Government construe- 
tion contract, under their own responsibility when they are working 
with their own money 

Many of the members of my association are small-business men who 
have never done work on a Government construction project. They 
certainly would not want to be precluded on lump-sum jobs. I do not 
believe that S. 2907 is capable of being construed to provide any such 
qualification requirements as to lump-sum contracts since the terms 
defined in section 5 (4) and (5) of “contractors qualified to perform 
mechanical specialty work” and of “independent mechanical specialty 
subcontractors” are definitions of terms used only in section 2 which 
deals exclusively with cost-plus contracts and terms which are not used 
in section 3 which deals exclusively with lump-sum contracts. Accord- 
ingly, the bill would impose no such qualification requirements with 
respect to lump- sum construction contracts. To make this absolutely 
certain, however, I should re ape ctfully like to suggest that at the end of 
section 5 (4) and (5) there sh iould be added the phrase “provided this 
definition shall be applicable only with aad to section 2 of this 
act.” 

Thank vou, gentlemen, for your patience in hearing me. If there 
are any questions, I shall be glad to undertake to answer them. 

Senator Kingore. Do you think that the full definition then as shown 
in the House bill introduced by Representative Jackson of what con- 
stitutes mechanical subcontracting or contracting is adequate to dif- 
ferentiate between the two groups, the mechanic al and nonmechanical ? 

Mr. Geary. Ido. That includes plumbing, heating, electrical, and 
ventilating. 

Senator Kincore. Is it broad enough that it might include some 
new phases that might come in? You know in this present progres- 
sive age of construction we get new mechanical phases in building. 

Mr. Geary. I think it is. I think the language is sufficiently broad 
to include the new developments that come into the various mechanical 
fields. We tried to have it drafted that way. 

Senator Kingore. Thank you, Mr. Geary, very much. 

Mr. Geary. Thank you. 
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Senator Kincorr. Next we will hear from Mr. Joseph D. Wilder. 


STATEMENT OF JOSEPH D. WILDER, EXECUTIVE SECRETARY, 
SHEET METAL CONTRACTORS NATIONAL ASSOCIATION, ELGIN, 
ILL. 


Senator Kingorr. You may proceed, as I stated before, either in 
formally or with a prepared staten eke Do you have a prepared 
statement you wish to present’ If so, vou may file it and comment 
on it, or read it, Whichever vou want to do. 

Mr. Wiuper. If I may, 1 would like to read a statement, since we are 
a mechanical specialty contractor group and have not been heard 
heretofore. 

Senator Kingorr. All right: go ahead. 

Mr. Wiitper. Mr. Chairman and gentlemen, I am J. D. Wilder, 
executive secretary, Sheet Metal Contractors National Association, 
170 Division Street, Elgin, Il. 

The Sheet Metal Contractors National Association is a nonprofit, 
national trade association representing sheet-metal contractors all 
over the United States. 

Sheet-metal contractors do a variety of contract work. Included 
are ventilating, air conditioning, industrial waste and fume removal, 
sheet-metal fabrication, warm-air heating for homes and commercial 
and industrial structures. The scope of the work done by sheet 
metal contractors, the materials used, and other pertinent informa 
tion are described in two Codes of Trade Practice. appended to this 
statement. Sheet-metal contractors are, generally, classed as small 
business, with annual volumes ranging from a few ciaatie nad to more 
than 1 million gross. 

Sheet-metal contractors employ sheet-metal workers who are mem- 
bers of Sheet Metal Workers International Association or may be 
nonunion workmen. My information is that the Sheet Metal Worke TS 
International Association is in accord with the views of the Sheet 
Metal Contractors National Association herein expressed with re ecard 
to the bill under consideration. 

On April 29, 1952, the National Electrical Contractors Association, 
the National fies intion of Master Plumbers and the Heating, Piping 
and Air Conditioning Contractors National Association appeared be 
fore this committee and heartily endorsed the bill S. 2907. At the 
same time, the International Brotherhood of Electrical Workers and 
the United Association of Journeymen and Apprentices and the 
Plumbing and Pipefitting Industry also endorsed this legislation. 

The membership of my association was first informed of this bill 
only a few days before April 29 and accordingly we were not. then 
suflicie ‘ntly acquainted with the matter to take a definite position. 

Since April 29 we have thoroughly studied this measure and it was 
the subject of detailed consideration at the annual convention of the 
Sheet Metal Contractors National Association held in Rochester, N. Y.., 
on May 12, 13, and 14, 1952 

We believe that it is in the interest of the small-business men who 
are members of the Sheet Metal Contractors National Association 
and also in the interest of the Government that Congress take favor- 
able action on leaislation to accomplish the objectives of S. 2907 
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It is the belief of our association that S. 2907 would establish non- 
restrictive rules under which the Government should do business when 
it is the purchaser of construction services. It would insure the 
Government of obtaining the advantage of the lowest competitive 
subbids and thus insure the Government of a lower cost for its con- 
struction. 

It is our further belief, however, that the bill as introduced in the 
House of Representatives by Mr. Jackson, of Washington, Mr. 
Bender, of Ohio, and Mr. Priest, of Tennessee, and others—I believe 
there are now eight identical bills in the House of Representatives— 
is an even more advantageous bill because it has a broader scope and 
would tend to more completely eliminate the destructive practice of 
bid shopping. 

The Sheet Metal Contractors National Association has long urged 
on Federal, State, and local governments a system of awarding sepa- 
rate contracts for mechanical specialty work. This recommendation 
is set forth in the two codes of trade practice appended. While the 
bill under consideration does not provide for separate contracts, we 
feel it will elminate to a large extent the unfair practices known as 
bid shopping, bid peddling, or chiseling. These are unhealthy prac- 
tices. They are unfair means of competition between contractors and 
their end result is higher construction cost since they narrow the field 
of competition and cause subcontractors in many instances to put in 
artificial bids rather than the lowest competitive bid. 

Senator Kiicore. At that point I want to ask a question. On this 
question of where there are subcontracts to contractors or a general 
contract, is there not a risk that vou might get a general contractor 
and a subeontractor who could not get along and one of them would 
try to throw blocks in the way of the other one so that the work would 
be delayed? Would it not be better as far as the Government is 
concerned on a contract to be able to look to one bidder and through 
that one bidder be able to control and get action from the subcon- 
tractors? Which do you think is best? 

Mr. Wirper. In the amended bill, as I understand it, Senator, there 
is a provision in there in which the general contractor in submitting 
his bids on Federal construction must itemize, list, and name the 
subcontractors and the cost of their subbids, which we think is defi- 
nitely good. 

Senator Kigore. That is right, but not have the Government sign 
a separate contract with each separate bidder but have the Govern- 
ment sign the contract with the general contractor and the general 
contractor sion the contracts with the subcontractors. Is that not 
the best legislation ? 

Mr. Wixper. As I understand the legislation, that is a prerogative 
of the awarding agency, so it would be covered in either way in which 
the executive department wishes to cover it. 

Senator Kingore. I am just trying to get your opinion as the me- 
chanical representative of the subtrades. Is it not normally the best 
practice to have one contracting company responsible directly to the 
contractor and have the others responsible through him ? 

Mr. Wiiper. I would say that on the work of the size being done 
on Federal construction projects that is correct, one responsible party 
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under one provision of this bill is better. However, when you break 
that down into smaller units of construction, we believe that separate 
specifications have definite advantages. 

Senator Kitgore. [agree with you, we must have separate specifica 
tions. 

Mr. Wivper. And separate bills. 

Senator Kiicorr. Possibly so. My thought was this: Suppose you 
are building a big building like the Pentagon and the sheet-metal con- 
tractor has" a contract for putting in air duets for air conditioning. 
It is possible for the general contractor to make his work very hard 
for him, or incide ntally to make his work as easy as possible on him, 
based on the way he gets into the job. Also it is possible for him 
to delay the general contractor in slowing up operations. 

Mr. Witper. That is right. 

Senator Kitcorr. There must be cooperation between the subcon- 
tractors and the general contractors for the benefit of the Govern- 
ment or whoever is the owner of the building or plant being con- 
structed. 

Mr. Witper. And for the progress of the work; that is correct. 

Senator Kiicore. All right, go ahead, please. 

Mr. Wivper. This legislation would also eliminate one of the most 
wasteful aspects of cost-plus-a-fixed-fee contracts on Federal jobs since 
it would prevent contractors who are not qualified to do mechanical 
specialty work from seeking to do this work without the knowledge, 
equipment, or facilities for doing it economically. It would eliminate 
what is in effect a Government subsidy of cost-plus contractors to 
acquire their capital equipment and know-how at public expense. 

tn conclusion, I wish to state that on May 13, 1952, the Sheet ae 
Contractors Association, in annual convention assembled, passed ; 
resolution endorsing and urging the passage of the measure here ae 74 
consideration in the form in which it was introduced in the House of 
Representatives on May 12 by Representative Henry M. Jackson, that 
is, H. R. 7819. 

We respectfully urge that this bill be amended to the form in which 
it was introduced in the House of Representatives and that you give 
it favorable and speedy action. 

Senator Kincore. Now, does your organization have any amend- 
ments or changes in H. R. 7819 that you think will i improve it 

Mr. Witper. No, sir, we think H. R. 7819 is quite in line with our 
thinking on this whole matter. 

Senator Kiitegore. You think it would be the best form of bill, tak- 
ing into consideration both the Government as an owner and the con- 
tractor, the general contractor and all the mechanical specialty con- 
tractors ? 

Mr. Wiper. Yes, sir, we do. Do you want the two codes I men- 
tioned. 

Senator Kircore. Yes. We would like to have copies of the two 
codes. They are comparatively short. Let them be put in at the end 
of your testimony. 

Also the statement from Congressman William FE. Miller of New 
York will be made a part of the record at this point. 

(The material referred to follows:) 
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It is the belief of our association that S. 2907 would establish non- 
restrictive rules under which the Government should do business when 
it is the purchaser of construction services. It would insure the 
Government of obtaining the advantage of the lowest competitive 
subbids and thus insure the Government of a lower cost for its con- 
struction. 

It is our further belief, however, that the bill as introduced in the 
House of Representatives by Mr. Jackson, of Washington, Mr. 
Bender, of Ohio, and Mr. Priest, of Tennessee, and others—I believe 
there are now eight identical bills in the House of Representatives— 
is an even more advantageous bill because it has a broader scope and 
would tend to more completely eliminate the destructive practice of 
bid shopping. 

The Sheet Metal Contractors National Association has long urged 
on Federal, State, and local governments a system of awarding sepa- 
rate contracts for mechanical specialty work. This recommendation 
is set forth in the two codes of trade practice appended. While the 
bill under consideration does not provide for separate contracts, we 
feel it will elminate to a large extent the unfair practices known as 
bid shopping, bid peddling, or chiseling. These are unhealthy prac- 
tices. They are unfair means of competition between contractors and 
their end result is higher construction cost since they narrow the field 
of competition and cause subcontractors in many instances to put in 
artificial bids rather than the lowest competitive bid. 

Senator Kincore. At that point I want to ask a question. On this 
question of where there are subcontracts to contractors or a general 
contract, is there not a risk that you might get a general contractor 
and a subcontractor who could not get along and one of them would 
try to throw blocks in the way of the other one so that the work would 
be delayed? Would it not be better as far as the Government is 
concerned on a contract to be able to look to one bidder and through 
that one bidder be able to control and get action from the subcon- 
tractors? Which do you think is best ? 

Mr. Wiiper. In the amended bill, as I understand it, Senator, there 
is a provision in there in which the general contractor in submitting 
his bids on Federal construction must itemize, list, and name the 
subcontractors and the cost of their subbids, which we think is defi- 
nitely good. 

Senator Kitgore. That is right, but not have the Government sign 
a separate contract with each separate bidder but have the Govern- 
ment sign the contract with the general contractor and the general 
contractor sign the contracts with the subcontractors. Is that not 
the best legislation ¢ 

Mr. Wixper. As I understand the legislation, that is a prerogative 
of the awarding agency, so it would be covered in either way in which 
the executive department wishes to cover it. 

Senator Kingore. I am just trying to get your opinion as the me- 
chanical representative of the subtrades. Is it not normally the best 
practice to have one contracting company responsible directly to the 
contractor and have the others responsible through him ? 

Mr. Winner. IT would say that on the work of the size being done 
on Federal construction projects that is correct, one responsible party 
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under one provision of this bill is better. However, when you break 
that down into smaller units of construction, we believe that separate 
specifications have definite advantages. 

Senator Kireore. I agree with you, we must have separate specifica 
tions. 

Mr. Witper. And separate bills. 

Senator Kitgorr. Possibly so. My thought was this: Suppose you 
are building a big building like the Pentagon and the sheet-metal con- 
tractor has a contract for putting in air “ducts for air conditioning. 
It is possible for the general contractor to make his work very hard 
for him, or incidentally to make his work as easy as possible on him, 
based on the way he gets into the job. Also it is possible for him 
to delay the general contractor in slowing up operations. 

Mr. Witper. That is right. 

Senator Kircorr. There must be cooperation between the subcon- 
tractors and the general contractors for the benefit of the Govern- 
ment or whoever is the owner of the building or plant being con- 
structed. 

Mr. Witper. And for the progress of the work; that is correct. 

Senator Kitcore. All right, go ahead, please. 

Mr. Wiper. This legislation would also eliminate one of the most 
wasteful aspects of cost-plus-a-fixed-fee contracts on Federal jobs since 
it would prevent contractors who are not qualified to do mechanical 
specialty work from seeking to do this work without the knowledge, 
equipment, or facilities for doing it economically. It would eliminate 
what is in effect a Government subsidy of cost-plus contractors to 
acquire their capital equipment and know-how at public expense. 

tn conclusion, I wish to state that on May 13, 1952, the Sheet eg 
Contractors Association, in annual convention assembled, passed : 
resolution endorsing and urging the passage of the measure here ais rT 
consideration in the form in which it was introduced in the House of 
Representatives on May 12 by Representative Henry M. Jackson, that 
is, H. R. 7819. 

We respectfully urge that this bill be amended to the form in which 
it was introduced in the House of Representatives and that you give 
it favorable and speedy action. 

Senator Kincorr. Now, does your organization have any amend- 
ments or changes in H. R. 7819 that you think will improve it? 

Mr. Witper. No, sir, we think H. R. 7819 is quite in line with our 
thinking on this whole matter. 

Senator Kircorr. You think it would be the best form of bill, tak- 
ing into consideration both the Government as an owner and the con- 
tractor, the general contractor and all the mechanical specialty con- 
tractors ? 

Mr. Wiper. Yes, sir, we do. Do you want the two codes I men- 
tioned. 

Senator Kircore. Yes. We would like to have copies of the two 
codes. They are comparatively short. Let them be put in at the end 
of your testimony. 

Also the statement from Congressman William E. Miller of New 
York will be made a part of the record at this point. 

(The material referred to follows:) 
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House OF REPRESENTATIVES, 
Washington, D. C., May 19, 1952. 
Hon. Hartey M. KILGore, 
Chairman, Subcommittee on Senate Judiciary To Hear S. 2907, 
Senate Office Building, Washington, D. C. 


Drar SENATOR KILGoreE: In order to save the valuable time of your committee 
in its consideration of the Federal construction contract bill introduced by Sena- 
tors Kilgere and Sparkman, I would respectfully ask that this communication 
be made a part of the record in the proceeding before your subcommittee. 

On May 15, I introduced in the House of Representatives H. R. 7866, which is 
a bill very similar to the one introduced into the Senate by Senators Kilgore and 
Sparkman, but contains slight variations designed to meet some of the objections 
raised in the hearings conducted by your subcommittee. 

It is my profound conviction that a Federal construction contract bill will be 
of great benefit to the people of the United States as an economy measure and 
will also greatly benefit small-business men, who have been the forgotten men 
during the long history of huge Federal expenditures. Except for the selfish 
prime contractors, who fortunately are very much in the minority, I think this 
measure will be universally applauded as a step in the right direction in regard 
to solving the many vexing problems facing an administration committed to the 
expenditure of over a billion dollars a week. This bill will prevent prime con- 
tractors who have had no experience in such specialized work as plumbing, air- 
conditioning, heating, or electrical work from receiving their education, no 
matter how expensive or inefficient, at the expense of the Government under 
cost-plus contracts. In lump-sum contracts it will prevent prime contractors 
from soliciting estimates from specialized subcontractors, which information is 
used by the prime contractor in submitting his bid to the Government, then, after 
the awarding of the contract, proceeding to bargain with many small contractors 
in an effort to squeeze them into positions from which they can receive little or 
no profit, the difference being pocketed by the prime contractor. 

It is my opinion that this bill will result in considerable savings to the Federal 
Government on cost-plus contracts, and on lump-sum contracts will result in the 
specialty work being given to the small contractors who are specialists in the 
field and whose preservation and perpetuation in our economy should be of prime 
concern to the Members of Congress. 

I sincerely hope that your subcommittee will approve the Federal construction 
eontract bill as introduced by Senators Kilgore and Sparkman with such varia- 
tions as your committee may deem to be necessary and appropriate under all 
the circumstances and based upon the testimony received by your committee. 

Respectfully submitted. 

WILLIAM E. MILLER, M. C. 


SHEET METAL CONTRACTORS’ NATIONAL ASSOCIATION, INC. 
170 Division Street, Elgin, 111. 


To the Engineers and Architects Who Design and Specify Ventilation and Atr 
Conditioning Systems: 

Dear Str: The tremendous strides that have been made in the utilization of 
ventilation and air-conditioning systems have made these systems a sufficiently 
distinct and important part of construction to justify the design and specifica- 
tion of such systems entirely separate from other crafts of the construction 
industry. 

It is readily recognized that the contractor installing ventilation and air- 
conditioning equipment and all work in connection therewith is directly respon- 
sible for the proper installation, testing, and placing in operation of not only 
the duct work, but the mechanical equipment comprising the essential part 
of such systems. 

Therefore, it would seem obvious that the best interest of all concerned, 
especially those of the owner, the designing engineer, or architect, and the 
contractor installing the work, are best served by treating the latter as a prime 
contractor dealing with and being directly responsible to the engineer, archi- 
tect, and owner, rather than as a subcontractor in which capacity dealings 
must be through a third party. 

Ventilation and air-conditioning contractors who are members of the Sheet 
Metal Contractors’ National Association and affiliated contractor members of 
local associations, working through the Trade Relations Committee of the 
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National Association have, after months of work, evolved the Code of Trade 
Practices which is enclosed with this letter. 

The Declaration of Principles and Code of Trade Practices is the current 
agreement which is now operating in Chicago between the Chicago Association 
of Consulting Engineers and the Ventilating Contractors. 

As an engineer designing and specifying ventilating and air-conditioning 
systems, we are asking you to read the Code and if you feel this agreement 
is worth while, signify your agreement or criticisms in a letter to this National 
Association. 

Sincerely yours, 
SHEET METAL CONTRACTORS’ NATIONAL ASSOCIATION, 
J. D. WiLper, Erecutive Secretary. 


DECLARATION OF PRINCIPLES ENDORSED BY SHEET METAL CONTRACTORS NATIONAL 
ASSOCIATION, INC. 


FOREWORD 


Believing that the best interests of the Ventilation, Air-Conditioning, and 
Sheet-Metal industry require the highest standards of conduct on the part of 
those engaved in the industry, and feeling that a declaration of aims and princi- 
ples will create a spirit of ethical conduct and promote the advancement of the 
science of ventilation, air-conditioning, and sheet-metal work in all branches, 
we, the sheet-metal contractors, members of the Sheet Metal Contractors Na- 
tional Association, and affiliated local associations, therefore make the following 
Declaration of Aims and adopt these Principles of Business Conduct. 


ARTICLE TI. 


We declare that the science of mechanical ventilation and air-conditioning 
is technical, intricate, and scientific, requiring a high decree of training, expe- 
rience, and practical knowledge; and we hold, therefore, that it is the first duty 
of every ventilation, air-conditioning, and sheet-metal contractor to know his 
business thoroughly. 

ARTICLE I, 


We further declare that the members of this National Association and affiliated 
local associations believe in trade cooperation. By trade cooperation it is meant 
to leave the preparation of plans and specifications to qualified architects or 
engineers instead of through some agency of a manufacturer or distributor not 
properly qualified to give these complete services. It is further believed that 
the generally established adherence to this principle, together with manufacturers 
and distributors of materials and apparatus using proper methods of distribu- 
tion and sale to those regularly established in this line of business, excepting for 
the direct sale of replacement parts, is in the best interests of all concerned. 


ARTICLE ITT. 


We recognize two ways of receiving proposals as ethical and fair: 

First, public opening of quotations and letting of contracts in accordance with 
the findings to the maker of the lowest acceptable quotation. 

Second, taking private competitive quotations from a suitable number of 
riginal acceptable contractors, all quotations being held strictly confidential 
and awards being made to the lowest acceptable or responsible contractor, on the 
basis of the original price. 

“Bid peddling” of every description is obnoxious to fair dealing and should 
be discouraged by this long-established industry. 


ARTICLE IV. 


We further recognize that the greatest harm in the past has come through 
jurisdictional disputes involving the claims of labor in the construction field. 
That these have been difficult to solve is due to a legal differentiation in the 
laws and restraints which apply to labor unions as against other economic 
organizations. However, an important step forward has now been made through 
the establishment of the National Joint Board for Settlement of Jurisdictional 
Disputes of the Building and Construction Industry in which labor and con- 
tractors are both parties for the first time. We recognize that this Board with 
new governmental support has the right to protect free from attack or hindrance 
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the ventilation and air-conditioning contractor in fabricating, erecting, and 
installing awarded mechanical ventilation and air-conditioning systems, includ- 
ing all incidental work surrounding the purchase, direction, and installation of 
such material and equipment. 

ARTICLE V. 


Subject to this Declaration of Business Conduct, Ventilation and Air-Condi- 
tioning Contractors will submit proposals for complete installations as defined 
in the Code, as follows: 

A. To Federal, State, County, and Municipal Government Agencies, Public or 
Private Owners or Lessees of the buildings, structures, or properties in which 
the installations are to be made. 

B. To qualified Architects and Engineers acting directly for Owners or Lessees. 

C. To qualified General Building Contractors as direct representatives of Own 
ers or Lessees where the Ventilation, Air-Conditioning, and installation as de 
fined in the Code is included in the general contract. 

D. The purpose of this Declaration is to encourage those engaging in the 
promotion of ventilation and air-conditioning and to place emphasis on the 
desirability of Architects and Engineers issuing plans and specifications for 
installations separately for the various trades involved requiring no guarantees 
except for quality of materials and the workmanship. 


TRADE PRACTICE 








A PROPOSED CODE OF 





















PART PREAMBLE 





I. 





Today's widespread acceptance of ventilation for human comfort and of air 
conditioning as essential in present-day building construction make it both 
necessary and urgent that individual and organized groups of sheet-metal con 
tractors concerned with ventilation and air-conditioning systems meet with 
individual and organized groups of architects and engineers to formulate and 
agree upon new understandings, 

Such understandings must have as their basis the protection of the rights 
of the customers of this industry so that all may take advantage of the com 
petitive system of doing business without interference of restrictive covenants, 
and without resort to sharp practices. 

It is to solve these problems and to reach a better understanding between 
sheet-metal contractors and architects and engineers that the Declaration ot 
Principles and the recommended procedure contained in this Code of Trade 
Practices are offered by sheet metal contractor members of the Sheet Metal 
Contractors National Association and affiliated local contractor associations to 
architects and engineers concerned with ventilation and air-conditioning systems 
and sheet-metal work. 





POLICY 





STATEMENT OF 





PART II. 


Architects and engineers and sheet-metal contractors engaged in the practice 
and industry of ventilation, air conditioning, and related sheet-metal work 
accept these following principles as a measure of their mutual agreement: 

1. That a man who pays the bill—the customer—is the person having rights ot 
paramount importance. 

2. A contract properly agreed to and signed is a document binding men ot 
honor to complete their commitments to the best of their abilities, and in case 
of dispute or misunderstanding the rights of the owner should have first 
consideration. 

3. To the best of the abilities of those responsible for the drawing of a contract, 
such an instrument should contain provisions which are clear, should require all 
concerned to assume their full responsibilities, and such provisions, and others, 
should be so arranged that as far as possible unfair competition and losses due 
to jurisdictional disputes be avoided. 

4. The designer of building construction is responsible to the owner in a 
contract for the proper coordination of all equipment and structure necessary 
to insure the results planned, and it is the duty of the contractor and the lJesigner 
to make every effort to obtain the results planned. 

5. The contractor is responsible to the owner for the completion of his part 
of the construction in a workmanlike manner, according to plans, and he should 
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make full effort to prevent loss of time, materials, and other property values. 

6. To secure the best results for the owner and to more directly control, the 
contracts for ventilating work shall be negotiated with the ventilating and air- 
conditioning contractor rather than through some other contractor. 


PART III. ITEMS FOR MUTUAL ACCEPTANCE 


The consulting engineer shall set forth in his plans and specifications a clear 
understanding of the nature of the construction work to be executed, and as far 
as possible, clearly indicate the intent of such construction. To this end, his 
duties and responsibilities shall include the following: 

1. He shall complete negotiations for all new incoming utilities and for changes 
in existing incoming utilities. 

2. His plans and specifications shall be drawn to fulfill the requirements of the 
city ordinances and the state statutes. 

3. He shall set forth in his specifications the extent of his knowledge of the 
facts wherein the structural arrangement or the interrelationship of the mechan- 
ical trades set up problems that need consideration, 

4. He shall be responsible for the full utilization of such parts of an existing 
mechanical system as is necessary when such a system is remodeled or altered. 
Where it is necessary to make structural changes, he shall obtain information 
regarding existing mechanical systems and effect the necessary alterations of the 
existing system. He shall assume full responsibility for such changes when the 
contractor is acting under his direction. 

5. His plans and specifications shall be so written, whenever practicable, with 
respect to manufactured equipment, such as blowers, filters, motors, and other 
items and materials so as to establish a competitive situation. Where a manu- 
factured item is mentioned by name, provision shall be made, wherever prac- 
ticable, for an alternate product. 

6. His plans and specifications shall definitely locate all equipment and also 
indicate the sizes of ducts and other means for connecting such equipment. 

7. His plan and specifications shall clearly indicate the type and extent of 
“shop drawings” to be prepared by the contractor. 

8. He shall be responsible for the performance of the designed systems when 
such systems have been installed and adjusted in accordance with the plans 
and specifications. 

9 In accordance with the definitions of sheet-metal work as understood in 
the building industry, and in agreement with Article 4 and Article 5 of the 
Declaration of Principles of this Code, the following work shall be incorporated 
in separate sheet metal specifications: 

a. All sheet metal work, +10 gauge and lighter, and all materials formed into 
ducts, dampers, casings, etc. 

b. Blowers and all air distributing equipment, including motors, controllers, 
and starting equipment for same. 

c. Air washers and their pumps and motors. 

d. Filters and all air cleaning devices. 

e. Air supply units (less coils). 

f. Registers, grilles, and ceiling diffusers. 

. Air intakes and discharges. 

. Soundproof lining on interior surfaces of ducts. 

Insulation of ducts and apparatus allocated to ventilation, air-conditioning, 
sheet metal contractors. 

. Flexible connections. 

. Sheet metal work in connection with air distributing. 

l. Installation of dampers for temperature control systems. 

m. Isolation bases and foundations for all ventilating apparatus. 

n. Metal radiator enclosures and recess linings. 

0. Furnishing and setting of any other apparatus or equipment, jurisdiction 

over which properly belongs to this trade. 
The contractor shall carry out the intent of the contract and shall meticulously 
follow the plans and specifications, unless he knows of the need for certain 
changes and calls these to the attention of the consulting engineer. To this 
end his duties and responsibilities shall include the following: 

1. He shall guarantee the installation against defective materials or work- 
manship for twelve months after acceptance of the completed installation. 

2. He shall obtain appro al from the engineer of all materials for use in 
completing the contract. He shall prepare and submit for approval detailed 
shop drawings for use in the field and for the coordination of his work with 
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the work of other trades, if specifically called for in the engineer’s specifications. 

3. He shall conduct, through the engineer, all negotiations affecting the cost 
of installation, substitution of materials, delays in installation, and other similar 
factors. No charge will be valid unless approved by the engineer. 

4. He shall make the necessary adjustments and tests to place in proper oper- 
ation the system which he constructed to conform with the plans and speciti- 
cations and which relate to his contract responsibility. He shall cooperate with 
the engineer and with the other trades where his activities interlock with their 
work. 

PART IV. A STATEMENT OF PURPOSES 


The action taken and the understanding reached by this agreement and as 
contained in the foregoing shall be construed and applied so as to avoid any 
violations of law and prevent injustices or unfair trade practices. 


Sneet MeraL Contractors’ NATIONAL ASSOCIATION, INC., 
Elgin, Illinois. 
To Architects and Engineers 

GENTLEMEN: To help you to secure more uniform bids and subbids on “sheet 
metal work” for buildings and structures, and to assist you in avoiding juris- 
dictional disputes arising out of claims on work ordinarily termed “sheet metal 
work” the “Code of Trade Practice for General Sheet Metal Work Committee” 
of the Sheet Metal Contractors National Association herewith submits a list 
of the Items that normally are furnished by your Sheet Metal Contractor and 
are recognized by the National Joint Board For Settlement of Jurisdictional 
Disputes as being within the jurisdiction of sheet metal workers, 

As many new materials have been developed for use in construction, particu- 
larly in metals, some confusion has arisen as to which “trade” or “contractor” 
should install these materials. 

We recommend that you amend your specifications to include the items herein 
enumerated in your “sheet metal specifications,” 

Respectfully submitted, 

SHEET METAL CONTRACTORS’ 
NATIONAL ASSOCIATION, INC. 
J. D. Wiiver, Brecutive Secretary. 


ARCHITECTURAL SHEET METAL WorK—A SUMMARY OF ITEMS To BE INCLUDED 
UNDER SPECIFICATIONS FOR SHEET METAL WorkK 


Compiled and submitted by Sheet Metal Contractors’ National Association, Inc., 
170 Division Street, Elgin, Illinois 


DECLARATION OF PRINCIPLES 


With the belief that the best interests of the architect, the engineer and the 
owner are served by having the proper contractors install the work with which 
they are fully acquainted and best equipped to do, and over which the con- 
tractor and trade have been awarded jurisdiction, the Sheet Metal Contractors’ 
National Associaton submits to you the following information to aid you in 
preparing drawings and specifications. 

We believe that the science of sheet metal work design and construction is 
of great importance and should provide permanent and lasting installations: 
requires a large alount of training, experience and practical knowledge; and 
we, therefore, consider it to be the obligation of every sheet metal contractor 
to know his business thoroughly and to use his skill to serve his customer. 


FOREWORD 


Generally, your sheet metal contractor fabricates and installs all sheet metal 
work, of any metal 10 gauge or lighter. Further, with the introduction of ex- 
truded metals, such as of aluminum and copper, these extrusions have also been 
furnished and installed by the sheet metal contractor. 

As it is impossible to give complete details or specifications for all the items of 
Sheet metal work used in all types of construction, we also submit a list of pub- 
lications which are available as a source of information for weight or gauge of 
metals, types of metals, and detailed drawings showing approved and accepted 
construction, 
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The reference notes after some of the items listed refer to the Specification 
Work Sheets (SWS) published by the American Institute of Architects, revised 
May 30, 1951, and refer to pages and sections of the trade division covering the 
particular work in this edition. Items without reference notes are not included 
in the publication. 

Kindly note that on some of the items listed we have suggested that you may 
wish to have a separate specification for these items. However, the installation 
will still remain within the jurisdiction of the sheet metal industry. 

We recommend separate specifications be prepared for Ventilating and Air 
Conditioning as outlined in the Proposed Code of Trade Practice which was 
previously submitted to you by Sheet Metal Contractors National Association 
and that Items in this Code marked (vs) should be included in such specifications. 

A copy of this Proposed Code of Trade Practice for Ventilating and Air Condi- 
tioning is available on request. 

Should special installations arise where you need the advice of a competent 
authority, we suggest you seek the cooperation of your local sheet metal con- 
tractor who should be qualified to assist you. 


EXTERIOR SHEET METAL WORK 


Includes, but is not limited to, the following items of metal 10 guage or lighter: 
1. Gutters—Roof Drainage, floor drainage, condensation, ete. (SWS, page 73, 
No. 19; page 74, No. 20, 21). 
2. Downspouts—Exterior type, including conductor heads, fasteners, orna 
mental bands, elbows, strainers (SWS, page 75, No. 22, 24). 
8. Scuppers—Overflow boxes (SWS, page 75, No. 23 
4. Flashings—Base, cap, thru-wall, spandrel, monitor sash, water table, cornic 
termite shields (SWS, page 71, No. 15, 14; page 72, No. 15, 16). 
5. Valleys—Open type, closed type (SWS, page 69, No. 9C, 11C). 
6. Roofing—Flat seam, standing seam, batten seam, metal shingles, V-crimped 
roofing, corrugated iron or “Protected Metal,” ete. (SWS, page 69, No. 10, 11). 
7. Metal Siding—Locked seam, standing seam, batten seam, metal shingles, 
“formed metal siding,” corrugated iron or “Protected Metal,” ete. 
8. Metal Cornices—Extruded, formed, metal lining over wood, ete. (SWS, page 
7 . No, 25). 
9. Facias—Roof edgings (SWS, page 73, No. 18). 
10. Gravel Stops—In connection with composition roofing (SWS, page 72, No. 
17; page 73, No. 18). 
Scuttles—Roof, all metal, lining over wood, ete. 
Spires—Towers, steeples, roofing, coverings, ornamental. 
Copings—Extruded, metal over wood, etc. (SWS, page 76, No. 26) 
Skylights—Vutty or puttyless, extruded (unless specified separately ) 
Louvres—All metal, metal over wood, extruded, etc. (SWS, page 76, No. 


16. Ventilators—-Spinner, stationary, revolving, power driven (vs). 

17. Canopies—Marquees, including all metal trim (unless specified separately ). 

18. Signs—Metal letters (unless specified separately). 

19. Store Fronts—Metal work and trim (unless specified separately). 

20. Expansion Joints—Metal (SWS, page 76, No. 27). 

21. Ridges—Metal for slate, tile or composition roofing (SWS, page 69, No. 
9-D). 

22. Slate—Tile (SWS, page 68, No. 8,9). (NotTre.—Although this item is some- 
times applied by roofers or carpenters, the responsibility for installation should 
be with the sheet metal contractor. ) 

23. Snow Guards—Wire type, rail type (SWS, page 76, No. 28). 

24. Smoke Ventilators over stages, all metal, metal lined, including doors with 
all hardware (vs). 

25. Metal Buildings, storage bins, hoppers (unless specified separately). 

26. Steel Roof Decking—Welded or clipped to joists (SWS, page 121, No. 2, 3; 
page 122, No. 4, 5, 6). 

27. Hollow Metal Windows, Double hung, aluminum (SWS, page 105, No. 4; 
page 112, No. 4; page 1138, No. 5 

28. Cornerstone Boxes. 

29. Lead Linings, Floors, walls, ete. 

30. Canvas Roof [)ocking. 

31. Metal Curtain Walis 

32. Painting—Prime coat in shop or field. 
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INTERIOR SHEET METAL WORK 


Includes, but is not limited to, the following items of metal 10 gauge or 
lighter: 

1. Metal ceilings and soffits, with cornice and trim; Acoustical metal ceil- 
ings (unless specified separately) (SWS, page 189, No. 2; page 190, No. 3). 

2. Hoods—Kitchen range, fume hoods, etec., including fans and filters (vs). 

3. Metal doors—Metal clad, tin clad labeled or unlabeled, jamb lining, Kala- 
mein (uniess specified separately) (SWS, page 89, No. 2; page 90, No. 3; page 
91, No. 4; page 92, No. 6, 7, 8). 

4. Chutes—Package, linens, refuse, etc. (SWS, page 85, No. 25). 

5. Metal linings for floors. 

6. Spray booths—Complete with ventilation (unless specified separately) 
(VS). 

7. Projection booth shutters, complete with hardware (unless specified sepa- 
rately). 

S. Metal linings—Radiator recesses, bread drawers, bins, ete. 

9. Metal lockers—Bins, shelving (unless specified separately). 

10. Metal lagging—Pipes, boilers, tanks, ete. 

11. Metal partitions—Toilet room, ete. (unless specified separately) (SWS, 
page 97, No. 2, 3: page 95, No. 5, 6; page 100, No. 3; page 101, No. 5). 

12. Process piping for breweries. 

13. Metal tanks (unless specified separately ). 

14. Ventilation—Toilet rooms, locker rooms, industrial, ete., complete with 
all equipment such as fans, motors, filters, grilles, ete. (unless specified sepa- 
rately) (vs). 

15. Collecting systems—Dust, shavings, grinding wheels, etc. complete with 
all equipment such as fans, motors, collectors, ete. (unless specified separate- 
lv) (vs). 

16. Duct work, handling air, such as process ducts with flanged, riveted or 
welded connections (vs). 

17. Warm air heating systems, complete including all equipment such as 
furnaces, fans, blowers, controls, filters, firing device, gas-fired unit heaters, 
etc. (unless specified separately ). 

18. Smoke pipes, breechings, gas vents, stacks, ete. (vs). 

19. Dryers, ovens (unless specified separately). 

20. Cement—Asbestos, asbestos ducts and flues, and other materials used in 
lieu of metal (vs). 

21. Acoustical lining on interior of ducts (vs). 


MATERIALS 


As a guide to the many materials used by the Sheet Metal Contractor for 
the items listed, the following list is appended : 
Hot rolled steel sheets 
Cold rolled steel sheets 
Stretcher leveled steel sheets 
Galvanized iron sheets 
“Tonean” iron sheets—galvanized or black 
“Armco” iron sheets—Armco zincgrip sheets 
“Armco” iron sheets—Armco paintgrip sheets 
Copper bearing sheets—galvanized or black 
Terne plate sheets (coated steel) 

Tin plate 

Copper sheets—cold rolled 

Copper sheets—hot rolled (soft) 

Copper sheets—lead coated 

Stainless steel—All of the many alloys 
Monel metal sheets 

Lead sheet 

Aluminum sheets 

Asphalt or otherwise coated, copper and aluminum sheet for flashings. 
Asbestos coated steel sheets 

Nickel sheets 

Copper alloyed materials—Brass or bronze 
Chine metal (Zine base sheet) 

Zine sheets 
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REFERENCE PUBLICATIONS AVAILABLE? 

Industry manuals 

1. Standard Practice in Sheet Metal Work—Gutters, Conductors, Conductor 
Heads. Sheet Metal Contractors National Association, 170 Division Street, Elgin, 
Illinois. 

2. Sheet Copper—Copper and Brass Research Association, 420 Lexington Ave., 
New York 17, N. Y. 

3. Lead Industries Association, Graybar Building, 420 Lexington Ave., New 
York, N. Y. 

4. Revere Standard Copper For Building Construction. Revere Copper and 
Grass Conrpany, Inc., 230 Park Ave., New York 17, N. Y. 

5. Anaconda Sheet Metal For Building Construction. American Brass Co 
Waterbury 88, Conn, 

6 Anaconda Portfolio of Drawings for Sheet Metal Work. American Brass 
Co., Waterbury 88, Conn. 


” 


Vetal roofing, gutters, ete. 


1. Mileor Steel Roofing & Siding Manual—Inland Steel Products Co., 4101 W. 
Burnham St., Milwaukee, Wisc. 

2. Milcor Gutter, Conductor Pipe and Accessories—Inland Steel Products Co., 
1101 W. Burnham St., Milwaukee, Wise. 

3. Roofing Specifications and Data—Follansbee Steel Corp., Pittsburgh 30, Pa. 

4, Copper and Common Sense—Revere Copper & Brass, Inec., 230 Park Ave., 
New York 17, N. Y. 

5. Master Specifications for Copper Roofing and Sheet Metal Work in Building 
Construction—Revere Copper and Brass, Inc., 230 Park Ave., New York 17, N. Y. 
6. Copper Roofing Products—Chase Brass and Copper Co., Waterbury, Conn. 

Flashings 
1. Standard Practice in Sheet Metal Work—Flashings. Sheet Metal Con- 
tractors National Assn., 170 Division Street, Elgin, Illinois. 
2. Keystone Interlocking Thru-wall Flashing—Revere Copper & Brass Co., Inc., 
230 Park Ave., New York 17, N. Y. 
3. Anaconda Through Wall Flashing—American Brass Co., Waterbury 20, 
Conn. 
4. Thru-wall Copper Flashings—Chase Brass and Copper Co., Waterbury, Conn. 
5. Copper Expansion Joints—Chase Brass and Copper Co., Waterbury, Conn. 
Simplex Reglet Systems—Revere Copper and Brass, Ine. 
F lashings by Cheney—Cheney Flashing Co., 623 Prospect St., Trenton 5, N. J. 
Majestic Copper Flashings—C. G. Hussey & Co., Pittsburgh 19, Pa. 


Rubberseal Copper—Mitchell Rand Mfg. Co., 51 Murray St., New York 7, 


ee 
10. Chine Metal—Cheney Flashing Co., 623 Prospect St., Trenton 5, N. J. 


Ventilation 


1. Industrial Ventilation—A Manual of Recommended Practice. American 
Conference of Governmental Industrial Hygienists, Committee on Industrial Ven- 
tilation, P. O. Box 453, Lansing 2, Mich. 

2. American Society of Heating and Ventilating Engineers Guide. The Guide 
Committee, 51 Madison Ave., New York 10, N. Y. 


Aluminum 


1. Copings and Gravel Stops. Aluminum Company of America, Gulf Building, 
Pittsburgh, Pa. 

2. Aluminum in Architecture. Aluminum Company of America, Gulf Building, 
Pittsburgh, Pa. 

8. Aluminum Industrial Building Sheet. Aluminum Company of America, Gulf 
suilding, Pittsburgh, Pa. 

4. Window Sills & Thresholds. Aluminum Company of America, Gulf Building, 
Pittsburgh, Pa. 

5. Roofing, Siding, Gutters, ete. Reynolds Metals Co., Louisville, Ky. 

6. Roofing, Siding, Gutters, ete. Permanente Products Co., 1924 Broadway, 
Oakland 12, Calif. 


1As it is impossible to compile a complete and up-to-date list of all manuals relating 
to the many installations of sheet metal work, we again refer you to your sheet metal 
contractor, should you be unable to secure information you require from the above list. 
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Stainless steel 


1. Stainless Steel Roof Drainage. Armco Steel Corp., 199 Curtis St., Middl 
town, Ohio. 

2. Architectural Uses of Stainless Steels. Armeo Steel Corp., 199 Curtis St., 
Middletown, Ohio. 

3. Republic Sheets for the Building Industry. Republic Steel Corp., Republic 
Building, Cleveland, Ohio. 


4. Stainless Steel Curtain Walls. Allegheny Ludlum Steel Corp., Pittsburgh 
22, Pa. 


Lead 

1. National Lead Co., 111 Broadway, New York 6, N. Y. 
VWonel metal 

1. International Nickel Co., 67 Wall Street, New York 5, N. Y. 
Heating manuals 


1. National Warm Air Heating & Air Conditioning Association, 145 Publi 
Square, Cleveland 14, Ohio. 


Roofing 


1. Slate. Yorkmont Slate Co., Granville, N. Y. O’Brien Bros. Slate Co., Gran 
ville, N. Y. Rising & Nelson Slate Co., West Pawlet, Vt suckingham- Virginia 
Slate Corp.. 1108 E. Main St., Richmond 19, Va 

2. Tile. Ludowici Tile Co., 104 S. Michigan Ave., Chicago, T1. 


STATEMENT OF C. B. BRONSON, SECRETARY-TREASURER, 
NATIONAL CONSTRUCTORS ASSOCIATION, NEW YORK 


Senator Kintcorr. The next witness is Mr. C. B. Bronson, secre- 
tary-treasurer, National Constructors Association, of New York. 

Mr. Bronson. My name is C. B. Bronson. IT am secretary-treas- 
urer of the National Constructors Association, which position I have 


held since April 1947. 

The association is comprised of 17 full members and 2 associate 
members and specialists in the construction of oil refineries, steel, 
and chemical plants. The current listing of the jobs being done by 
our members shows that we have approximately 325 jobs and are 
employing about 45,000 manual craftsmen direct on our payroll. 

The executive committee of the association met on May 15 in Boston 
and passed a resolution to the effect that the association is strongly 
opposed to the passage of Senate bill 2907. The association has 
prepared a brief on this matter, which I would like to respectfully 
submit to this committee. I would like to introduce our witness for 
the association, Mr. O. F. Seider, executive vice president of the H. K. 
Ferguson Co., Cleveland, who is also a crafts member of the associa 
tion’s executive committee, and during 1942 to 1945 was in charge 
of the Industrial Construction Division, United States Corps of 
Engineers. I would like to have Mr. Seider talk for the association 
with your permission. 

Senator Kincorr. Yes. Do you want to introduce the brief at this 
point ? 

Mr. Bronson. Yes, sir. 

(The material referred to follows:) 
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NATIONAL CONSTRUCTORS ASSOCIATION, 
New York, N. Y., May 19, 1952. 
COMMITTEE ON THE JUDICIARY, 
United States Senate, Washington, D. C. 

GENTLEMEN: The National Constructors Association is against the passage of 
Senate bill 2907 and is submitting the attached brief to the committee 
stantiating its position. 

Very truly yours, 


sub- 


NATIONAL CONSTRUCTORS ASSOCIATION, 
C. B. Bronson, Secretary-Treasure) 


MEMORANDUM SUBMITTED BY THE NATIONAL CONSTRUCTORS ASSOCIATION 
STATEMENT 


This memorandum is submitted on behalf of the National Constructors Asso- 
ciation as an expression of its opposition to the passage of Senate bill 2907. 


THE ASSOCIATION 


The National Constructors Association is a group of industrial engineering 
and construction firms who are engaged in designing and building industrial 
plants and facilities, primarily in the oil refining, steel, and chemical fields. 

Pertinent information concerning the association, its membership, its objee- 
tives, its history, and its current activities is contained in an official folder and 
a historical brochure which are attached to this brief. 


rHE ASSOCIATION'S INTERES 


The National Constructors Association has a real and significant interest in 
Government construction contracts. During World War II, for example, com- 
panies now comprising the association designed and built a large number of 
complex war plants for the War Department, Navy Department, and the Defense 
Plant Corporation, and for industrial firms engaged in war production. 

Since the war, NCA members have served the Atomic 


k:nergy Commission 
on a number of large, secret projects. 


They have also successfully completed 
contracts With the Army Corps of Engineers on national-defense projects and the 
General Services Administration for the rehabilitation of defense plants. 

All projects of this type involve so-called specialty work. Frequently, the 
mechanical, piping, and electrical portions represent a major part of the entire 
project. In any case, these items are intimately related to the so-called building 
portions of the project. 

A modern chemical process plant affords an illustration of this interrelation- 
ship. The primary problem here is to design, to lay out, and to install the 
ntricate piping and electrical systems, to arrange and install the vessels, power 
facilities, and controls. The architectural and building portions are then de- 
signed to fit the minimum needs of the proceys. They become the shell 
provide the necessary protection for the units requiring such protection, 

All this is a far cry from methods and procedures of an earlier day. The 
owner no longer contracts first for erection of a standardized factory building 
ind later arranges for installation of machinery and equipment to fit the space 
thus provided. 

The change from the old factory-building-machine concept to the modern inte- 
grated-process-unit concept has called forth new construction methods. It is 
no longer possible or efficient to separate the work of the basic trades, carpen- 
ters, bricklayers, etce., from that of the mechanical trades, millwrights, pipe 
fitters, electricians, and sheet-metal workers. All work must now be integrated 
closely. It cannot be subdivided into special compartments. 

Members of the National Constructors Association are organized to meet 
the demands of modern tmdustrial construction. Member companies employ 
and maintain field supervisors who are skilled and experienced not only in basic 
onstruction but who also can supervise various phases of mechanical work. 
All work is therefore closely coordinated and efficiently prosecuted. 

Modern industry has recognized and accepted this method. It places with a 
qualified industrial builder a single contract for all phases of the work. The 
builder assumes single responsibility for achieving the end result. Frequently 
beginning with only the basic design, and often merely the flow sheets, he com- 


to 
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pletes the engineering and performs, often simultaneously, the rest of the work, 
eventually turning over to the owner the key to the completed plant. 

This “turnkey” system, with a single contract and single responsibility, meets 
the test of efficiency and economy. It eliminates pyramiding of fees and places 
all items of work under a single, unified supervision. 


THE PROPOSED BILL 


With respect to construction projects and construction methods outlined above 
Senate bill 2907 would have a seriously adverse effect and its passage would not 
be in the public interest. There are several reasons: 

1. It would increase the cost of Government construction, by imposing unneces 
sary added controls and restrictions upon contractors, depriving them of freedom 
of action essential to efficient job operations. 

It would require industrial contractors, such as those representing the National 
Constructors Association, to continually defend before Government contracting 
officers their qualifications to perform specialty work without subcontracting. 
These added restrictions and the defense against challenges to their qualifica- 
tions would alone add to the cost of performing Government work. 

The bill would accomplish its purpose of extending the degree of subcontract- 
ing on Government construction, to the extent that it would add to the cost of 
the work through pyramiding of profits and fees and through duplication of over- 
head supervisory expenses. This would mean that more Government dollars 
would be spent for the same work. 

2. It would place specialty contractor groups in a specially favored position 
with respect to Government work. These groups would be accorded by law a 
place in this field which they have never achieved in private construction 
operations. 

3. It would convey unwisely upon Government contracting officers the responsi- 
bility for passing upon technical qualifications of bidders. At best, it would be a 
responsibility they are not qualified by experience to discharge. At worst, it 
could open the door to favoritism, thereby eliminating or reducing the advantages 
which the Government has under its present advertised “open door” bid system 

4. Although the bill in its present form contains some safeguards, in the way of 
permitting “qualified” contractors to perform their own specialty work, it estab- 
lishes a restrictive precedent which could soon lead to stronger legislation re- 
quiring, without exception, the subcontracting of all specialty work on all Gov- 
ernment construction. 

CONCLUSION 


Therefore, the National Constructors Association goes on record as opposing 
the provisions of the bill under consideration. 


Respectfully submitted. 
NATIONAL CONSTRUCTORS ASSOCIATION, 


C. B. Bronson, Secretary-Treasurer. 


HISTORY 


In late 1946 and the early part of 1947, a group of the Nation’s foremost con 
tracting firms who specialize in the construction of oil refineries, steel and chem 
ical plants, conducted a series of meetings to discuss their mutual problems in 
field construction work. These meetings resulted in the formal organization of 
the National Constructors Association, and offices were established April 1, 1947, 
in New York City. 

Membership in this association is limited to national general contractors en 
gaged in building oil refineries, steel and chemical plants and related constructio! 
work. Each member has subscribed to the association’s constitution and bylaws 
Local committees have been established in areas where two or more member 
companies are working. They have endeavored to aline with and support all 
bona fide local bargaining groups: and in the absence of these local groups, 
the committees have assumed bargaining privileges in the interest of economic 
stabilization and equitable working relations. 


PURPOSES 


1. To unite members of the association in a concerted effort to improve field 
labor relations. 
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2. To collect, compile, analyze, and exchange information relating to field labor 


and working conditions on construction jobs and to further the voluntary ex- 
change of information and experience between association members concerning 
other broad problems of the industrial construction industry. 

3. To explore problems relating to field construction and to work out satisfac- 
tory solutions to these problems. 

4. To cooperate with and assist local and regional groups dealing with field 
construction problems. 

5. To inspire in labor and management constant adherence to the highest eth- 
ical concept of individual and collective social responsibility. 

6. To achieve the highest standards of safety in field construction work. 

7. To promote the interest and further the confidence of industrial clients and 
the general public in the standards of ethics and professional services offered by 
members of the association, 


The National Constructors Association embodies a new idea—an idea hased 
on maximum service to American industry through the collective action of those 
companies which play a major part in building and expanding a vital segment 
of our industrial machine. 

The story of NCA’s development—from modest beginnings to its present recog- 
nized position as the foremost association representing construction and engineer- 
ing firms engaged exclusively in building for industry—is a simple story. It is 
a story of one of the most significant postwar developments in the field of con- 
struction industry labor relations. In essence, it is a story of men and companies 
who have wanted to do their jobs expeditiously and economically. 


HOW IT STARTED 


The dislocations and uncertainties that followed World War II were felt in 
business and industry in pretty much the same way they were felt in the home. 
The effects on the industrial community were far reaching—neither the manu- 
facturer building new plants or expanding old ones, the contractor charged with 
getting them built, nor the labor force which supplied the mechanical know-how 
and, very often, the brawn, was immune. In the construction industry particu- 
larly the problem was acute. Keeping operations on time schedules and within 
budgeted costs was often an unattainable goal. 

Companies engaged in the construction and engineering of such specialized 
facilities as chemical plants, petroleum refineries, and steel mills seemed to have 
common interests that required group rather than individual uncoordinated 
attention, Although many construction executives realized the industry-wide 
nature of their interests, no central meeting place existed that adequately served 
their needs. There were then, as there are today, many fine trade associations 
serving the construction industry. But they were either too broad in scope or 
too narrow in representation to give effective attention to the particular problems 
of the contractors who operated on a national scale in the construction of complex 
industrial plants. 

In late fall of 1946 some of the executives representing the larger construction 
companies put their thinking into action: They called a meeting in Chicago to 
discuss ways of meeting common problems, particularly labor relations at the 
job site peculiar to a limited number of firms. A thorough canvass of existing 
associations substantiated their original premise that there was no suitable 
employers’ group for the national constructor whose special field centered around 
the erection of oil, steel, and chemical plants. 

Several months later the nucleus group of construction executives met again, 
this time in New York, their number somewhat increased. Only one road 
remained open: The group voted to form what is now known as the National 
Constructors Association. Fourteen companies became charter members. 

Each of these companies were of major importance in their field ; each operated 
on a national basis, and many worked around the world. Their decision to 
form a small, but highly cohesive and independent association reflected their 
considered judgment that such a step was the only means through which they 
could maintain sound working conditions and operating practices that would 
serve the best interests of their clients, their employees, and their own companies. 

With the opening of offices in New York on April 1, 1947, the National Con- 
structors Association began to function officially. The goals of the founding 
group in Chicago were on their way to realization. 
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MAJOR PURPOSES 


Though a desire for a mutual approach to labor relations in the field was an 
objective of first magnitude, there were others of equal importance: the exchange 
of information on a wide range of operating problems, the promotion of the 
professional service which member companies offered industrial clients, and 
the establishment of high standards of safety. The association's constitution 
spelled out seven specific purposes : 

(a) To unite members of the association in a concerted effort to improve field 
labor relations ; 

(b) To collect, compile, analyze, and exchange information relating to field 
labor and working conditions on construction jobs and to further the voluntary 
exchange of information and experience between association members concerning 
other broad problems of the industrial-construction industry ; 

(c) To explore problems relating to field construction and to work out satis- 
factory solutions to these problems ; 

(d) To cooperate and assist local and regional groups dealing with field con- 
struction nroblems; 

(e) To inspire in labor and management a constant adherence to the highest 
ethical concept of individual and collective social responsibility ; 

(f) To achieve the highest standards of safety in field construction work; 
and 

(7g) To promote the interest and further the confidence of industrial clients 
and the general public in the standards of ethics and professional services offered 
by members of the association. 

In the achievement of these objectives the association has been at least reason- 
ably successful. Particular stress has been placed on cooperation among associa- 
tion members at the local or regional level, and this has paved the way for accept- 
ance of association programs. From the outset, members were ready to respond 
to the activity fostered by the group. 

At the same time, members were not forced to lose their individual identities 
in favor of group action. A fundamental principle underlying the operation of 
the association from the outset was the understanding that each member retained 
the right to its own course of action in any matter brought before the group. 


That no individual member is bound by association procedure is a concept 
which has guided the membership through the years. But it may be worth 
while and pertinent to add that members have supported with increasing approval 
the various acts and recommendations of the association. 


HOW IT OPERATES 


The execution of the association’s program has rested from the start on the 
teamwork of the membership and a small, efficient headquarters staff. This 
staff, with a full-time secretary-treasurer, reports to an executive committee of 
seven members, including the president and vice president. During the first year 
of operation the executive committee met monthly and devoted the major portion 
of its effort to shaping long-range policies. With policies now tirmly established 
and in operation, the committee at present meets bimonthly. 

Four other committees aid in formulating and carrying out association aims. 
The largest of these is the labor committee, whose membership is composed of 
one representative from each member company. This committee holds a mini- 
mum of six meetings each year, and there are numerous additional meetings of 
subcommittees appointed by the chairman to handle special assignments. 

Because of the wide geographic scope of members’ projects, the labor committee 
has established five regional committees to work with and assist field personnel 
of member firms with local problems. Superintendents have been quick to recog- 
nize the part played by the NCA in their day-by-day work. This enables the labor 
committee to function more efficiently at the working level in accordance with 
association policy. 

A primary contribution that the labor committee has made to the construction 
industry generally has been through its subcommittee on jurisdictional disputes. 
A series of agreements have been consummated and others are in process of 
negotiation that will reduce the number of work stoppages that have occurred 
over jurisdictional conflicts between the various crafts and trades. 

Through its labor committee, the association has also engaged in direct col- 
lective bargaining, through official representation on employers’ committees, in 
the determination of wages and working conditions. Furthermore, working re- 
lationships have been developed and are maintained with a majority of the 
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building trades unions at the international level. In bargaining with interna- 
tional unions of the building and construction trades department of the Ameri- 
can Federation of Labor over a period of years, members of NCA have worked 
out a series of national, regional, and local agreements. The local and regional 
negotiations have been conducted in cooperation with local Contractors and 
contractor groups not affiliated with the association. 

A welfare committee, consisting of five members appointed by the executive 
committee, functions as a clearinghouse for all matters affecting the general 
welfare of the association. 

The safety and foreign committees are standing committees which meet three 
times annually. The safety committee has launched a full-scale accident re- 
duction program, and companies reaching specified objectives will be recognized 
with merit awards. Tangible results are being realized through the exchange 
of safety recommendations and the exchange among member companies of in- 
formation on frequency and severity of accidents. The foreign committee is a 
clearinghouse for information on special local conditions encountered by mem- 
ber companies working abroad. 

As part of the association’s program, NCA representatives attend important 
labor, Management, safety, and apprenticeship conferences throughout the 
United States. Digested reports of these activities are made periodically to 
the tot: ul membership. The association, for example, is a member of the Na- 
tional Safety Council, and works closely with that organization at the national 
evel. One indication of the acceptance of the National Constructors Associa 
tion in the industrial and business community is the eagerness of large industry 
and labor groups, as Well as governmental agencies, to have representation from 
the association when outside participation representative of the construction 
industry is desired. 

STABILITY IS SOUGHT 


The National Constructors Association has endeavored from the outset to 
make its paramount contribution in the direction of stability in wages and 
working conditions. It is felt that stability will have a beneficial effect on the 
construction industry itself and, equally important. on the industrial community 
which must turn to the construction industry for new plant facilities. 

While the constitution of the association provides for complete autonomy on 
the part of the member companies, the objectives tending toward stability in 
the industry are subscribed to by all members and serve as a mortar that binds 
the membership together. These principles, more than all others, have developed 
a strong unity among the membership and enables the National Constructors 
Association to fulfill the primary purposes for which it was established. 


STATEMENT OF 0. F. SEIDER, EXECUTIVE VICE PRESIDENT OF 
THE H. K. FERGUSON CO., CLEVELAND, OHIO 


Mr. Srmer. Since the members are not fully acquainted with our 
association, could I read this brief / 

Senator Kitgore. Is that the brief / 

Mr. Semper. Yes. I think it sets forth our position in the matter 
and pero would raise some questions. 

The National Constructors Association has a real and significant 
interest In Government construction contracts. During World War 
II, for example, companies now comprising the association designed 
and built a large number of complex war plants for the War De- 
partment, Navy “De partment, and the Defense Plant Corporation, and 
for industrial firms engaged in war production. 

Since the war, NCA members have served the Atomic Energy Com 
mission on a number of large, secret projects. They have also sue 
cessfully comp leted contracts with the Army C orps of Engineers on 
national defense projects and the General Services Administration 
for the rehabilitation of defense plants. 


23701——52—-—.9 
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All projects of this type involve so-called specialtv work. Fre- 
quently, the mechanical, piping, and errs al portions represent a 
major part of the entire project. In any case, these items are inti- 
mately related to the so-called building portions of the project. 

A modern chemical process plant affords an illustration of this 
interrelationship. The primary problem here is to design, to lay out, 
and to install the intricate piping and electrical systems, to arrange 
and install the vessels, power facilities, and controls. The architec- 
tural and building portions are then designed to fit the minimum needs 
of the process. They become the shell to provide the necessary pro 
tection for the units requiring such protection. 

All this is a far ery from methods and procedures of an earher 
day. The owner no longer contracts first for erection of a standardized 
factory building and later arranges for installation of machinery and 
equipment to ft the spatce thus provided. 

The change from the old fac tory- building-machine concept to the 
modern integrated-process-unit concept has called forth new construc- 
tion methods. It is no longer possible or efficient to separate the work 
of the basic trades, carpenters, bricklayers, and so forth, from that 
of the mechanical trades, millwrights, pipe fitters, electricians, and 
sheet-metal workers. = work must now be integrated closely. It 
cnnnot be subdivided int special compartments. 

Me mab rs of the Nation ad Constructors Association are organized to 

et the demands of seahias industrial construction. Member com- 
panies employ and maintain field supervisors who are skilled and ex- 
perienced not only in basic construction but who also can supervise 
various phases of mechanical work. All work is therefore closely 
coordinated and efficiently prosecuted, 

Modern industry has recognized and accepted this method. Tt places 

Ith a qualified industrial builder a nee con Tee for all phases of 

The builder assumes single 1 sponsibi] la for achieving the 

Frequently beginning with only the basic design, and 

often n ere “ne the flow shee tS, he comple tes the ehnavineerli:e an per 

forms, often simultaneously, the rest of the work. eventually turning 
over to the owner the key to the completed plant. 

This “turnkey” system, with a single contract and single responsi 
bility, meets the test of efficiency and economy. It eliminates pyra- 
miding of fees and places all items of work under a single, unified 
supervision. 

Phe proposed bill: 

With respect to construction projects and construction methods out- 
lined above, Senate bill S. 2907 would have a seriously adverse effect 
and its passage would not be in the public interest. There are several 
reasons : 

1. It rah increase the cost of Government construction, by impos- 

ig unnecessary added controls and restrictions upon contractors, de- 
iving t Hh m of freedom of action essential to efficient job operations. 
It would require industrial contractors, such as those representing 
the National Constructors Association, to continually defend before 
(rovernment contracting officers their qualifications to perform spe- 
clalty work without subcontracting. These added restrictions and 
ie defense against challenges to their qualifications would alone add 

he cost of performing Government work. 


1? 
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The bill would accomplish its purpose of extending the degree of 
subcontracting on Government construction, to the extent that it would 
add to the cost of the work through pyramiding of profits and fees 
and through duplication of overhead supervisory expenses. This 
would mean that more Government dollars would be spent for the 
Ssalne work. 

2. It would place specialty contractor groups in a specially favored 
position with respect to Government work. These groups would be 
accorded by law a place in this field which they have never achieved 
in private construction operations. 

3. It would convey unwisely upon Government contracting ollicers 
the re Spot sibil ity for passing upon tec hnical que alifications of bidders. 
At best. it would be a re sponsibility they are not qualified by expe ri- 
ence to discharge. At worst, it could open the door to favoritisn ‘ 
thereby eliminating or reducing the advantages which the Govern- 
ment has under its present advertised “open door” bid system. 

t. Although the bill in its present form contains some safeguards, 
in the way of pe hii tting yr ualified contractors to pel ‘form their own 
specialty work, it establishes a re str ictive precedent which could soon 
lead to stronger legislation re «yu ring, without exception, the sub- 
contracting of all specialty work on all Government construction. 

1 want to say that we recognize the c00d points of this bill. We 
are just as anxious as anybody else to prevent this shopping around 
of subcontractors. It hin kk the p int that has been overlooked in the 
diseussion so far is the fact that a eeneral contractor who submits 
to that kk ind of shopping or who indulges in that kind of shopping 
soon finds that he does not vet any repute ible specialty contractors 
to present any bids. 

If he ignores the low bidder or has no good reason for counting him 
out of the projec t. he soon finds that he is not roiling to get the bids 
he is asking for. 

Senator Korn RE. Mr. Seider. fror } the opening part of that state 
ment and from Mr, Bronson’s statement in introducing you, 1 believe 
that your association actually is composed of mechanical contractors 
because you spec ialize in a certain line of work for which your com 
panies are eminently fitte «dl. You do not go into general contracting. 
You do not come in and bid on office buildmes, hotel buildings. and 
things like that. You build on certain types of plans which are 
mechanical specialty contractors, possibly. T am not taking issne, 
hut it looks to me like that, that you really are mechanical specialty 
contractors 

Mr. Semper. We do include that in our work, as we do prac tically 
all the work. Some members of our association and practically all 
members of our association find that under certain daaiitliiin de- 
pending upon the location of the project, we indulge usually in the 
very large projects, especially in connection with Government, that 
we may find it is to our advantage or the Government’s advantage 
to sublet some of this work which we do not do ourselves, but we 
find then we become in the same position as another general con 
tractor. 

I am not familiar with the House bill: I have not seen that, but I 
do not think it is pre actical for the adm} nistrs ition, in most inst: mces, 
that the Government agencies do not have the knowledge and the 
personnel for making estimates of specialty work. T know that from 
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my experience, having been with the Government during the war for 
a period of 5 years. 

Senator Kireore. I am the last man to argue that with you. 

Mr. Sewer. Because the men who do assume those positions are 
not qualified and it leads to more trouble than if you attempted to 
put that in the hands of the Government. 

The provision of the bill is that they have to prepare an estimate, 
that is, the Government agencies have to prepare an estimate. I main- 
tain the agencies do not have intimate knowledge of the specialty con- 
tractors or the general contractors to determine the qualifications of 
these people. It gets to be a very difficult problem even with the gen- 
eral contractors to determine the best qualified specialty contractor. 

Senator Kitcorr. However, on the question of preparation of esti- 
mates, unless the Government agency can get estimates prepared, it is 
very hard on us in Congress to intelligently appropriate money to pay 
for the jobs. Is that not right? 

Mr. Serer. That is true, and I have seen that happen so often on 
these big jobs, especially during the last war. 

Senator Kurcore. It is the old-fashioned system of building by which 
we call force account, by which you dug up the dollars as the estimates 
came in. 

Mr. Seiper. Usually it is harder on the contractor than the Govern- 
ment because the first presentat ion of the project is much smaller than 
what the agency usually requires and the fee is fixed on the basis of a 
rough estimate made at that time. So if you were to determine the fee 
for a subcontractor and take, for instance, process piping on one of 
these complicated projects, it is one of the most difficult things to 
determine, and if we were shopping around for a subcontractor for 
that ty pe of work and making an estimate of it, the estimate probably 
woul i} be low, the subeontractor would probal hy be out of poe ket by 
the time he gets through with the amount of work that he has to do 
for that smal! fee. T he “Vv are comp licated e nough as the “Vv are how, and 
it is complicated enough to do work for the Government under proper 
conditions without having such restrictions. 

Agencies would be constantly receiving protests regarding the quali- 
fications of the contractor selected. I know from personal experience 
protests came hot only from other contractors but came from Con- 
eressmen themselves that we were not giving sufficient ——— to 
the people in their locality for doing this work. We had an awful time 
to prove that these pe ople were not qui alified, that they h: id never done 
work of that kind before. They said,“Well, we maybe never have done 
it, but that does not mean we cannot do it.” 

The act is too restrictive. It does not allow the general contractor 
the necessary freedom of action. One of the principal functions of 
the gener al contractor is careful coordination of all phases of the work. 
He must have control of the specialty contractors 

I have reference partic arly to the fact that we would, under this 
act, have to get bids from a subcontractor for some specialty work, 
We would have to select the low bidder. In many instances these bids 
from subcontractors, these specialty contractors especially wait for 
the last minute to bring in their bids. If you have a low bid and you 
want to get the job, vou probably use that low bid, if he has been in- 
vited to bid on the job. Afterward vou find out that that specialty 
contractor who is the low bidder has his best supervisory help tied up 
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on some other project, he has more work than we think he can success- 
fully do. 

If we were bidding lump-sum on the job, we would eliminate him 
altogether at that time. We could not according to this bill. He was 
low bidder and we would have to take him. 

So it does restrict the freedom of action of a general contractor. 
And the general contractor after all has been in business for a long 
time. He has specialized individuals in the special fields of work, and 
he is far better qualified than a Government employee to determine 
whether that man is going to give him the best type of specialty work. 
In that respect you eliminate the general contractor to that extent that 
he must take whoever happens to be the low bidder, you are practically 
putting the Government in the position of the gener: al contractor. 

In connection with our ty pe of work, where we, as you say, are really 
specialty contractors, it would eliminate our type of work, of doing all 
the work ourselves. You would simply be pyramiding fees of all these 
specialty contractors and of course it would be far more excessive to the 
Crovernment. 

We also feel that perhags adopting an act of this kind may be the 
first step toward trving to eliminate the tvpe of contractors which 
have formed in this constructors association. We have been in business 

long time and we feel we are specially qualified to do this type of 
work, and we are against any restrictions to doing the type of work we 
have done. because 1 think we can show that we have constructed some 
of the most outstanding projects in the country with our own forces. 

Senator Kitcorre. | want to ask you a question at this point, which 
is not in line with this but is for information. Do vou not think that 
the Government would be better served if it had a strong central 
agency to let all contracts so that there would not be the possibility, for 
instance, of a subcontractor or a contractor getting overloaded with 
contracts so that he did not have the necessary supervisory staff because 
the central agency letting the contract would know how many con- 
tracts he might have with this ageney, how many with this, and how 
many with that, and would know if he was getting overloaded ¢ 

Mr. Sewer. IT think that has a creat deal of merit 

Senator Kirgore. And that central agency should be taken away 
from the question of civil service salary cellings to such an extent that 
it could offer attractive salaries to the necessary personnel to let those 
contracts ¢ 

Mr. Serer. That ts true. 

Senator Kincgorr. Because the letting of the contract is a big job 

self. It requires just as much intelligence to let a contract as it 
qaoes to perform a contract 

Mr. Semper. We are against this unfair shopping. I do not think it 
could be made a Government regulation because IT am afraid we are 

oing to get so involved in carrving out the restrictions that T believe 
oneii thereby. JI think this idea that was mentioned here of the 
Association of General Contractors building up W ithin the industry in 
itself a better morale and a better method of figuring may be the 
answer to it, because you are still going to have this in private work 
that thev are going to have this shopping around. 


I think the specialty contractors are worse offenders than the get 
! 


eral contractors in that respect. We see them come to us aft 


cr 
Ve are Cone to defi wvour own purpose and you are not come to 
i . 
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job is let and want to cut their prices and so forth. They are the ones 
that are doing it. 

Senator Kirgore. All right. Thank you, Mr. Seider, and Mr. 
Bronson, 

Mr. Bronson. ‘Thank you, Mr. Senator. 


STATEMENT OF C. ?. STREET, OF McDEVITT & STREET C0., 
CHARLOTTE, N. C. 


Senator Kincore. Now. Mr. C. P. Street, you can either put your 
statement in the record and comment on it or you can read it. 

Mr. Srreer. Thank you, Mr. Chairman. 

My name is C. P. Street, of McDevitt & Street Co.. Charlotte, 
N.C. I am vice president of the Associated General Contractors 
of America 

This omraibeia Mr. Chairman, T appear before you for two pur- 
poses. The first Is on behalf of the Associated Gener al Contractors 
to express our apprec! ation to you a 1d this committee for this op- 
portunity to appear before you in connegtion with bill 2907. 

Senator Kincorr. Could T ask a question at this point? The wit 
ness who just testified before you was from the National Constructors 
Association. That has no connection with the Associated General 
Contractors of America ? 

Mr. Srreer. No connection. 

Senator Kinrgorr. Are there any other associations of general con 
tractors than those two / 

Mr. Srreer. There are house-building associations. I believe, sir, 
that the Associated General Contractors of America is the largest 
association. It has more than 6,000 members and does more than 
80 percent of the total construction in the United States. In addi- 
tion to that, it is quite likely the percentage is much higher with 
respect to that part of the Federal construction which is done by the 
Associated General Contractor members. 

Senator Kurgore. Could I ask another question before you get 
into your statement? IT want to get the situation clarified. 

Does the association for which you are an official go into the ques- 
tion of building airports, breakwaters, highways, bridges, or are you 
cons eenre of other types of projects / [I mean among your mem- 
bership. Ido not mean that any one pi irticular fellow does all that, 
but among your membership do you include men who build airports 
and highways and breakwaters and bridges, things of that kind? 

Mr. Srreer. Yes, sir, Mr. Chairman. Our members do all kinds 
of work. We are divided into three divisions, a building division, a 
highway division, and a heavy and railroad division. Under those 
three divisions all kinds of construction are done by our membership. 

Senator Kitcorr. But your association incorporates all those 
phases / 

Mr. Srreer. Yes, sir. 

Senator Kingore. Thank you. I just wanted to get that in the 
record and have it clarified. 

Mr. Srreer. Mr. Chairman, there will be here a number of repre- 
sentatives of the Association of General Contractors. They have 
come from all parts of the country and they represent large con- 
tractors and small contractors. They have come voluntar ily in order 
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to present to you information with respect to this bill. Their pur- 
pose is to give to the committee the benefit of their experience and 
knowledge so that the committee may have a complete understanding 
of the full effects of the bill. 

Mr. Chairman, the members of the Associated General Contractors, 
who will appear before you, have not made comparisons of their 
statements and there will be considerable repetition of the points 
they willattempt to make. It is my understanding that Mr. Knowles 
of the Associated General Contractors staff and Mr. Collins of the 
committee's staff have prepared a list of these witnesses and you will 
call on them as their turn comes. 

My second reason to appear before you, Mr. Chairman, is to give 
testimony in behalf of the Associated General Contractors on this bill, 
and I will now be glad to present my information to you if it is proper 

Senator Kitcorr. Go right ahead. May I say at this time also 
that these other bills that are in the House because this subcomiittee 
is considering this thing in the broadest possible scope. We want 
every bit of information we can get pro and con on it. We do not 
know what we might decide to do. 

Mr. Srreer. Mr. Chairman, we have read these House bills. They 
do not remove the objections which we believe exist. Out statements, 
however, have been prepared for you in connection with S. 2907 and 
we do not direct any of them to the House bills. For the purpose of 
clarifying this statement I am using the word “contractor” as defined 
in paragraph 6 of the act and the word “subcontractor” to mean spe 
cialty mechanical contractor as defined under paragraph 5 of the act. 

This statement is filed on behalf of the members of the Associated 
General Contractors of America. 

As I have said, Mr. Chairman, I speak as the national vice president 
of the association. 

We cdo not favor bid shopping practices or other unethical practices 
which this bill proposes to eliminate. We are against them. We do 
wish, however, to present to you certain practical difliculties of ever 
attempting to control this by legislation. 

Section 3 (a) requires that the contractor, in submitting a bid on 
any construction work to any Federal agency, name the subcontractors 
for the mechanical work and the cost to the contractor of each such 
class of mechanical work. We believe this to be impractical and that 
the effect of this requirement would be to cause great confusion and 
an increased cost to the Government of the work to be built. This 
arises out of the practice of subcontractors waiting until the last 
minute before the time appointed for receipt of bids by the Federal 
agency to give to the contractor a price on the specialty work. The 
contractor often does not have time to consider the effect of many late 
subbids to determine in each specialty class the low subbid. This 
makes it highly impractical and often impossible to know which 
specialty-trade subcontractor is low bidder and entitled to the work. 
The naming of a subcontractor under these circumstances is likely 
to be unfair to another subcontractor. Also the dollar value of such 
specialty work cannot be determined accurately and must be guessed. 
These occasions of confusion arise frequently because subcontractors 
do not bid on exactly the same basis. For example, it is possible to 
have as many as five electrical subbids and yet not any two be sub- 
mitted on exactly the same basis. The general contractor, for the 
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purpose of his estimate, must assume a price to cover all the work and 
in so doing assumes a risk which is customary to the business. 

It is often the case that subbids are received from subcontractors 
unknown to the contractor making up the bid. If unknown subcon 
tractors submit apparently low bids, the contractor would be faced 
with the necessity of making a decision about the use of such subcon 
tractor’s low bid and name without knowing whether the subcontractor 
is financially responsible or capable of doing the work. If such un 
known subcontractor’s name and bid is submitted to the awarding 
agency, it might become necessary after an investigation to use anothe1 
subcontractor at a higher bid price. No provision is made in this bill 
for paying the contractor the difference between the low bid, which 
is later determined to be not responsible, and another higher and re 
sponsible bid. This is quite right and proper because the contractor 
should assume such a risk but if he does assume such a risk he should 
not, as provided under section 3 (f), in reverse situations be required 
to pay the Government the saving. 

On the other hand, if the contractor does not use the low bid and 
name of an unknown subcontractor, the subcontractor might be dam 
aged thereby because he is responsible and the Government might be 
damaged thereby because a higher cost has been forced upon the con 
tractor in preparing his bid. 

Section 3 (f) provides that the contractor shall return to the Gov 
ernment the net difference in cost in the event that a substitute spe 
cialty subcontractor results in a lower cost to the contractor. No 
provision is made for increasing the contractor’s contract price in 
the event that a necessary substitution increases the contractors cost. 
This should work both ways if it is to work at all. However, we believe 
that the risks involved of higher or of lower costs to the contractor 
are those which must be, and properly should be, weighed by the con- 
tractor at the time of submitting his proposal and should be fully 
assumed by the contractor. 

Under section 3 (e) it is provided that, if a substitute specialty con 
tractor must be used, the substitute must be one of those subcontractors 
named by other contractors in their proposals. This is entirely un 
workable. The other subcontractors named by other contractors may 
not be those who ean and will work harmoniously with the contractor 
submitting the low bid. These other subcontractors may not even have 
submitted a proposal to the low contractor. The subcontractors bid 
ding with the contractor who submits the low bid might thereby be 
excluded entirely from the competition in favor of subcontractors who 
made no attempt to help the contractor prepare his successful bid 
This is a completely unworkable provision for the construction 
industry. 

The provisions of S. 2907 are such as to create hardships for the 
little subcontractors. As stated above, the little subcontractors may 
be unknown to the contractor at the time of preparing a bid for sub 
mission to a Federal agency. The contractor may be willing to do 
business with the little subcontractor if, after investigation, the little 
subcontractor is shown to be capable of doing the work. Investiga 
tions of the kind necessary to determine whether such little subeon 
tractors should be used cannot possibly be made without days of ex 
tended investigation. Therefore. under S. 2907 the tendency will be 
to force the contractor to pick the name of subcontractors who are 
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large and well known and financially very responsible. The whole 
tendency of S. 2907 will be to freeze out small subcontractors and new 
subcontractors just coming into business. This will definitely tend to 
restrict competition and to direct work into the hands of large, well- 
financed subcontractors, and will definitely tend to increase the cost 
to the Federal agency of construction work to be awarded. 

Under section 4 contractors and subcontractors are required to 
preserve complete records for 3 years. This is an unnecessary hard- 
ship and one which will provide for the Government no value what- 
soever, 

It is our opinion that the enactment of S. 2907 would be detrimental 
to the best interests of the United States, and we urge your: rejection 
of this bill for reasons as follows: 

(a) Higher costs would be experienced by the United States. 

(6) Unfavorable treatment of subcontractors would be required by 
the act In many instances, 

(c) The interest of small subcontractors would be jeopardized. 

(7) The historical responsibilities of the general contractor would 
be increased unnecessarily in some instances and completely hampered 
by unnecessary regulations in all instances. 

(e) The law makes possible situations which would require the 
atttempted working together of subcontractors and contractors who 
are unfriendy or not harmonious, which would cause endless friction 
to the detriment of the United States, the contractor, and the sub- 


contractor. 
That completes my statement, Mr. Chairman. TI shall be glad to 
attempt to answer any questions. 


Senator Kincorr. If you would care to = an additional statement 
ina little later after studying this other bill of Congressman Jack- 
son's, if there is anything you want to point out, you can submit it in 
writing and we will add it to the statement of yours. 

Mr. Srreer. Thank you. 


STATEMENT OF E. V. PUGH, VICE PRESIDENT, GEORGE A. FULLER 
CO., WASHINGTON, D. C. 


Senator Kincorr, Next is Mr. E. V. Pugh. By the way, were you 
with Fuller when they built the South C harleston ordnance plant ? 

Mr. Puan. Yes, sir. I am vice president of the George A. Fuller 
Co., of New York, and with your permission, I will read my state- 
ment, which 1s very brief. 

The George A. Fuller Co., a contracting organization which has 
executed a considerable amount of Government work in the past and 
s currently bidding on this work from time to time, wishes to record 
ts opposition to the provisions of bill S. 2907, now under consideration 
by the committee. 

Contractor’s bids on lump-sum contracts are advertised to be opened 
ona fixed date and hour and are guaranteed by a surety bond.  Sub- 
contractors’ bids to the contractor on mechanical work are usually not 
received until an hour or two prior to the time of the opening and 
ire not so guaranteed. No time is thus given the contractor to analyze 
the subbids; check them against the specification or investigate the 
experience and responsibility of the subcontractors in case they are 
not known to the contractor. Further, the subcontractors may with- 
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draw their bids before the award if they find they have made a mistake 
or figured the work too low, without any penalty to themselves, as 
their bids are not guaranteed by bid bonds. 

Many mec chanical subbids, particularly at the present time, are 
qualified by escalator clauses which provide that the bid is based on 
the labor rates and material prices then in effect and that any increases 
in either during the life of the contract would be added to the bid. 
How is the contractor to evaluate this increase over the succeeding 
year or two in order to make a fair comparison with other bids not so 
qualified ¢ 

Other bids exclude certain items of work required by the specifica- 
tion, such as excavation, concrete, miscellaneous iron and steel, scaf- 
folding, cleaning and protection; and no time is left the contractor to 
estimate the value of these items. 

There are other considerations besides price which bear on the selec- 
tion of a subcontractor: his skill and responsibility; his financial abil- 
ity to carry the work; and especially his experience in the kind of 
work to be undertaken. If the subcontractors must be named in 
the bid, there is no time allowed to consider all of these factors. It 
usually takes a week or two after bids are opened to make a careful 
analysis of all the bids and if the contractor must make snap judgment 
on this matter he is very apt to find that he has made a mistake and 
incurred a loss. 

For these reasons we believe that should this bill become law, it 
would tend to increase the cost of construction work to the Government, 
as the contractor would be obliged to add to his bid a contingency item 
to protect his against such losses. 

Most important of all, however, is the fact that the Government 
holds the general contracter alone responsible for completion of the 
job within the contract time and that he should not be bound by any 
such rigid restrictions in the selection of his subcontractors. 

That completes mv statement, Mr. Chairman. 

Senator Kitgorr. You mean to tell me then that subcontractors will 
come in practically on the day before the contract is to be let and sub- 
mit their bids? 

Mr. Pveu. Their bids usually come on the day they are to be sub- 
mitted. 

Senator Kincore. Did it not use to be a fact that subcontractors 
would submit their pent well in advance to the general contractor ? 

Mr. Puen. Yes. s 

Senatro Kingore. T his is a custom that has grown up in the last 10 
years 

Mr. Puen. We bid on a job at Fort Ritchie. The bid was due at 3 
o'clock in the Engineer’s office and at 12 o’clock noon we had no bids 
whatever on mechanical work. Between 12 and 3 o’clock we had four 
or five. They all came over the telephone and they all had to be hastily 
analyzed. 

Senator Kirgorr. Is there anything else you wish to add? 

Mr. Pucu. No, sir: I believe not. 

Senator Kircorr. Have you read the bill introduced by Representa- 
tive Jackson ? 


Mr. Pr GH. No. sir: ] have not had a copy of the House bill. 
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Senator Kinrcorr. | make the same proposition I did to Mr. Street. 
If you want to read that bill and have any comments on those, you may 
send them to the committee and we will place them in the record. 

Mr. Pueu. Yes, sir. 

Senator Krigore. Thank you very much, Mr. Pugh. 

Mr. Puen. Thank you. 


STATEMENT OF ALAN JOHNSTONE, ON BEHALF OF CHARLES H. 
TOMPKINS CO., WASHINGTON, D. C. 


Senator Kitcgorre. Mr. Alan Johnstone. 

It looks like we are going to have an awful lot of witnesses. 

Mr. Johnstone, you have a prepared statement ¢ 

Mr. Jounsrone. I have, Mr. Chairman. I am quite content to file 
it for the record. 

Senator Kingore. And comment on it / 

Mr. Jounsrone. Yes. 

Senator Kincore. That will be fine. It will save us a lot of time. 
We will place it in the record. 

(The material referred to follows :) 


STATEMENT OF ALAN JOHNSTONE ON BEHALF OF CHARLES H. TOMPKINS Co. 


The bill is presented by mechanical contractors and their associations and 
applies to mechanical installations in construction projects let by contract by 
the United States. It is presented as being in the public interest. The bill would 
hot change the law with respect to contracts as such, but seeks to prescribe 
procedures for the division, by the Government, of the price it would pay for 
construction ordered by it. The bill suggests certain savings that the Govern- 
ment might make, at the expense of the general contractors, to whom a contract 
has been awarded. It would apply after such an award at a figure representing 
the cost plus a fixed fee or of a lump sum, after competitive bids or by negotia- 
tion, under the safeguards of renegotiation, and so forth, now provided by law. 

The rather vigorous, not to say robust, language used by certain of the wit- 
nesses who have appeared for the bill would suggest that there is an inherent 
conflict between the prime contractor and the subcontractor, in the nature of 
things. The numerical superiority of the subcontractors over general or prime 
contractors is also apparent and the bill proposes that each of them be given a 
right. beyond the right to compete. 

In the consideration of the public interest, which ought to include that of con- 
tractors, as well as everybody else, cognizance can hardly be taken of individual 
frictions which may have developed in the competitive process. Nor is it appro- 
priate that special rules be made in the law to prefer one group of enterprisers 
over another: and certainly not at the expense of another. Certainly, again, 
neither numerical superiority nor individual size are proper indices of virtue 
or fair dealing; nor do either of itself suggest superiority in judgment as to 
publie poliey. 

For abuses as between businessmen or competitors, there are already adequate 
remedies. Codes of ethics exist and may be invoked, and they ought to work both 
ways. For gross abuse, or actionable wrong, the courts of law are open. More- 
over, it is a matter of common knowledge that an unfair or unscrupulous dealer 
cannot survive in the market place for lack of others who will deal with him. 

As the repersentative of one general contractor of some varied experience, I 
say to the committee that there is no such one-sided contest between the general 
ontractor and the subcontractor on Government contracts as has been described 


in the first part of these hearings. On the contrary, the real interest of both 
ire the same. And one cannot succeed or prosper without scrupulous care on 
the part of both for the interests of the Government, aud of each other. Other- 


wise, the entire contract will fail. The present law and the procedures that have 
been developed under it, and are well known, afford ample power to check and 
correct abuses, 

The relationships of my ¢lient with subcontractors is good 

The question is, Shall this bill become law? 
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On mature consideration, founded in experience, we would say “No.” This 
conclusion is based on a conviction that the bill would (1) deprive the Govern- 
ment of the services of general contractors and that it would restrict competition ; 
(2) that ample authority now exists for the Government to deal directly with 
or require any recognition of subcontractors that the public interest and their 
own fair interest may require; and (3) that the bill if enacted would have an 
adverse effect on the fortunes of the mechanical subcontractors themselves. Any 
one of these reasons standing alone weighs too heavily against the bill. All three 
together make the proposal undesirable and unsound. 

The function of the general contractor on Government contracts is to assemble 
the materials, machinery, labor, and supervision necessary for the entire under- 
taking; to direct the various skills required and to put the materials and ma- 
ehinery in place to accomplish the purpose. Although recent technological de- 
velopments and governmental requirements have added to the size and com- 
plexity of Government construction contracts, the fundamental principles of 
management have not changed, nor has the function of the general contractor 
become ditferent or obsolete. For his service the contractor is paid a sum to 
reimburse him for his supervised costs plus a fee for his services, including that 
of his organization, or a lump sum in money, arrived at by his bid in competition 
with others. Age-old experience has proved that there is no substitute for these 
methods, if economy is to be achieved. Any rule which limits the general con- 
tractor in his choice of labor or material or subcontractors, except to itsure 
competence, soundness, and suitability, tends to increase costs. Any rule which, 
having limited his choice, goes further and weakens his control over perform- 
ance, also increases costs. Both rules would put an intolerable strain on his 
responsibility. Carried to extremes, such rules either increase bids, and so costs, 
to the Government or may break, and so eliminate, the general contractor. To 
the extent that there is direct connection between the Government and the sub- 
contractor, either by direct responsibility the one to or for the other, the general 
contractor cannot function: and the convenience of the Government or the sub- 
contractor rules the contract, to the exclusion of orderly and economical per- 
formance. These external and internal checks on competition destroy it, pro 
tanto. A Government contract thus becomes a device by which subcontractors 
may make money, and not an arrangement by which the Government may best 
get its work done. No one or group of general or subcontractors has any lawful 
warrant to make such a demand on the public interest. 

Under the present law and procedures the Government currently requires the 
naming of all subcontractors and reserves the right to approve or eliminate them 
When the mechanical content of the contract is large and complicated, the Gov- 
ernment may and does contract for it separately from the general contractor, 
and bids are taken accordingly. Short of separate contracting with mechanical 
contractors, which the bill barely falls short of requiring, though it is now pos- 
sible, everything that the bill seeks nay now be, and is currently, done by the 
Government except to protect t 
latter it is either impossible to do or inadvisable to do unless the Government 
would undertake to manage with its own forces the various portions of the con- 
struction process. To do so would eliminate the general contractor in order to 


he upset bid or estimate of the subcontractor, This 


protect the subcontractor. To do so the Government must increase its estab 
lishment and personnel by attracting to its service on the public payroll the 
various types of managerial, supervisory, engineering, craft, and accounting 
skills currently engaged by general contractors. Mechanical subcontractors also 
engage the services of subcontractors. Should the same rule be applied to them, 
they, too, may be eliminated. The result is that the Government would employ 
everybody on contract wages or salaries and perform its construction work by 
force account. Considerations of economy and efficiency eliminated this prac- 
tice years ago, when the Congress by time-honored statutes required competitive 
bids from responsible contractors, except under well, safeguarded exceptions 
The exceptions always cost more in time and money 

Finally, the bill would defeat the purpose of its authors 

The bill presupposes that where invitations to bid are made, the Government 
has concluded with precision just what work it wishes done. This is not usually 
the case. The broad outlines of the project have, it is true, been determined. 
The authority of the department to contract, however, is dependent upon a 
variety of conditions, including principally the availability of funds. And that 
is dependent upon the amount of the bids received. For the contracting officer, 
like everyone else must cut his cloth to fit his pattern. Consequently bidders are 


frequently asked to bid on several alternates. Those alternates most frequently 
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concern mechanical installations of differing types and extent. This is true 
because modern construction tends toward essential enclosures for the protection 
or functioning of increasingly complex mechanical contrivances. Bids of general 
and subcontractors consist of one or several alternate proposals. 

Until the bids are examined by the Government and a decision has been reached 
as to which of several alternates it wishes to contract for and an award is made, 
no judgement can be made of the precise mechanical equipment and arrangements 
required. It is more frequently than otherwise the case that all qualified me- 
chanical contractors have not submitted figures or bids on the exact work then 
required to he done, The lowest bidder among the qualified general contractors 
on the work nearest to that decided upon is then determined and he then must 
arrange for subcontractors, agreeable to the Government, to perform such of the 
work as he is not himself prepared or equipped to perform. ‘To restrict his 
choice to the lowest bidder, if there be one, on the mechanical work included in 
the approved contract would be to eliminate other qualified subcontractors who 
may have bid on other alternates or who may have waited until this decisive 
stage is reached before bidding at all. All mechanical subcontractors may now 
protect themselves, and frequently do, by withdrawing their bids, which they 


may, of course, do at any time before acceptance. Such of them as may have 
been on alternates now discarded have lost the expense of preparing bids, as 
have also the general contractors This is a cost of competition Such of 
them as may have invested ina bid on the mechanical work now required have the 
advantage of their work and of the information required for precise bidding or 
negotiatio Oot hives 0 colnpete with them fairly must make the same outlay of 
time nd money hecaus’ nothing of their present intentions or proposals are 


known except what they theniselves choose to disclose or permit the general 
contractor to exploit 

Where the process of Government contracting is less com) licated and more 
simple. it is difficult to see how a qualified subcontractor can be injured by the 
eneral contractor The subeontractor, of course, wishes to make the most he 
can in es with others whose bids tend to depress his own to the lowest 
profitable point. The interest of the general contractor is the same, as to sub 
contracts. He cannot get the job done within the time limit with a subcontractor 
who voes broke or sustains a loss on the contract, without creat exertion and 
perhaps monetary loss. He ought not be required to pay more for the work thar 
fair competition requires. If he is, he loses. If he bids in view of | 
defaulting subcontractors or ones to whom he gives a preference not founded in 
competition, his bid must be higher and he may lose the contract, or, if not, 
charge more for his work than he ought to and so hurt himself on future 
business 

Some suggestion has been made of the interest of suppliers or manufacturers 
of mechanical equipment, and of labor, in this bill. It is not clear how such in 
terests can have a real foundation. 

Any circumstance, condition, rule, or statute which increases the cost of the 
user of mechanical equipment chills its sale. 

Labor employed by the subcontractor who gets the job will have employment 
on it 

Mechanical equipment of every manufacturer can hardly be used on every 
Government contract, : 

Labor employed by every subcontractor cannot be used on every such contract 

To prescribe by law a preference for selected mechanical subcontractors or 
manufacturers or for the suppliers, or labor employed by them would, of course, 
not be in the public interest. 
The company which I represent shares the expressed concern of the witnesses 
who have appeared in support of this bill, that the right of all enterprisers, and 
especially small ones, to share in the public business should be preserved and 
protected. Indeed the right of every qualified person or company to render a 
service to the Government or to his fellow citizens on terms and in circumstances 
that preserve his essential right to work and to prosper is a matter of real con 
cern to the Government Fair competition, unrestricted by artificial limitation, 
is the best insurance of that right. We have that already 

For the reasons stated, this company cannot agree that the bill under exam 
nation would preserve or protect that right, and for the same reasous suggests 
that the bill would tend to burden or defeat it. This is not a subject for legis- 
lation. 


osses from 








Mr. Jounstone. I appear here for the Charles H. Tompkins Co., a 
general contractor with experience in the construction of all t the types 
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you have mentioned and member of the Associated General Contrac- 
tors. I was impressed at the hearings on the 29th of April with the 
vigorous, not to say robust, language which some of the witnesses who 
presented arguments for the bill used. I shall not, Mr. Chairman, 
undertake to refute or answer this proposal in such language. 

I might say that the statement this morning given by Mr. Bronson 
was, I thought, an admirable statement directed to the merits of the 
proposal rather than to the individuals who might be engaged in the 
construction industry, and it is in that atmosphere I should like to 
discuss this proposal. 

I might say that my company has a great respect for the authors 
of this bill, as well as those who have responsibility for it, and for 
the Members of the House who have offered similar proposals. How 
ever, out of a considerable experience in the construction industry— 
and I may say our relationships with the subcontractors are good and 
not subject to some of the criticisms that have been made in this hear- 
ing—the question here is, Shall this bill or any variant of it become 
law. And while I have not read the bills that have been referred to in 
the House this morning, I judge that they are variants of this proposal, 
with, I have no doubt, some improvement. 

On consideration we have found in the considerable experience 
we would answer that question in the negative and this conclusion 
is based upon our conviction that the bi i would deprive the Gov 
ernment of the services of the general contractor and that it would 
restrict competition; that ample authority now exists in the law for 
the Government to deal with and recognize the subcontractor in any 
way that their fair interest requires, and that the bill if enacted 
would in the final analysis be adverse to the interest of the subcon 
tractors themselves. 

The function of the general contractor of course is to collect the 
material and labor and skills and mechanical contrivances required 
for the work, to assemble the managerial forces necessary, and to 
put the material in place for the accomplishment of the purpose. 
And though lately Government contracting has become larger and 
more complex and extensive, there has been no essential change in 
the function of the general contractor over the liistorical one. 

For his service the general contr actor is = a = plus his super 
visory cost plus a lump sum, which is arrived at after competitive 
bids. 

Senator Kirgore. The lump sum is a self-policing operation, 
almost ? 

Mr. Jounstonr. It is. 

Senator Kincore. It comes the nearest to becoming a self-policing 
operation that can be maintained. 

Mr. Jounsrone. As a matter of fact, the cost-plus-fixed-fee device 
originated in World War II and was designed to replace the cost-plus 
contract of World War I about which there was such abuse. And, 
Mr. Chairman, as a humber member of the Government, I had the 
honor to prepare some of the language in the cost-plus-a-fixed-fee 
device when it was first arrived at. 

The reason that it was arrived at was that certain of the things 
which the Government had to build were so vast and certain of the 
circumstances surrounding the buildings, as the availability of labor 
at any kind of predictable rate or the availability of material at an) 
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kind of predictable price, made a lump-sum bid a hazard that was 
too great to take unless the general contractor would insure himself 
against unusual risks by a very high bid. 

Senator Kirgore. And sometimes by a total lack of specifications 
and the time to prepare them. 

Mr. Jonnstone. That is right. And it was thought the thing to 
do was to select qualified persons and pay them a fee fixed upon some 
kind of percentage of the estimate and then supervise that cost with 
Government personnel, so arose the cost-plus-fixed-fee device. 

[ might say so long as the conditions prevailed it was not without 
its value to the Government and the contracting industry. But as we 
all know, as things shut down and things became more normal, then 
there was reversion to the lump-sum bid which, as you have observed, 
is the best device that we have heretofore arrived at. 

Might I digress a minute, Mr. Chairman’? You suggested wean 
ago the advisability of there being one Government agency that let 
all contracts. Might I suggest that you could perform a very great 
service to this government if you would pursue that inquiry. It was 
first suggested by President Wilson and then in a very, very able paper 
by President Hoover during his presidency, and lately in his sug- 
gestions for the reorganization of the Government he made other 
such suggestions. 

I spent 10 years of my life trying to bring such an organization 
about. It began, we thought, in the Federal Works Agency which 
has now by reason, I think, of the recurring jealousies of the con- 
structing agencies of the Government and I might say the kibitzing 
of the Bureau of the Budget has been destroyed and now we have 
a variety of contracting organizations in the Government whose 
processes vary according to their numbers, 

[ would suggest that such a proposal to provide for the Gover 
ment one competent organization to deal with all of the construction 
that the Government planned to do would be in its interest and also 
in the interest of the contracting fraternity. 

Sen: = Kincore. I think so myse lf. 

Mr. Jounsroner. That is aside from this record, but I am glad to 
jOIn W ith vou in that thought, sir. 

Now, Mr. C hairman, ] have deseribed the function of the general 
contractor and I think that any rule established by law which limits 
the choice of the contractor as to materials, labor, or subcontractors 
beyond the rules required to secure competence and suitability, is a 

check on the competitive process and would inevitably increase the 
cost to the general contractor, and so to the Government. And any 
rule which having limited his choice goes further and weakens his 
control over the construction process by establishing a direct connec 
tion between the Government and a subcontractor would make for 
confusion in the performance of a Government contract. 

[Tam sure that our friends in the subcontracting fraternity would 
iwree to that proposal. Now, they would differ with me that this 
bill would do that, but IT suggest to you, Mr. Chairman, that it does 
do that and that taken to its logical conclusion this bill would estab 
lish a device by which subentractors may make money and not 
irrangement by which the Government may best get its work done. 

[ suggest to you and to them that no one or group of general 
subcontractors has any lawful warrant to make such a demand on the 
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public interest. I would suggest that under the poe law the Gov- 
ernment currently requires the names of all subcontractors and _ re- 
serves the right to approve them or not. 

Senator Kingore. That comes at the time of the writing of the 
contract ¢ 

Mr. Jounstonr. Yes, sir. It is generally embodied in the speci- 
fications of the contract. We are familiar with it. The Government 
does not permit a subcontractor to work on a job in whose competence 
it has no confidence, and well might it not. 

When the mechanical content of the jobs are great and extensive, the 
Government may and frequently does contr act separately for this 
mechanical work, and the general bids are taken accordingly. That is 
now pay done and the law permits it to be done. So the Govern- 
ment Can exercise its discretion with respect: to these subcontractors 

hot such a statute as you have here now. 

Now, Mr. Chairman, I would say that the subcontractors also em 
ploy subcontractors and if this bill were taken to its logical conclusion 
and applied to them also, they might be eliminated as the general con 
tractor might be eliminated. So we would revert to the position where 

he ¢ en nt would do its work by force account, which would mean 
of course it would place upon its payroll the kind of personnel now 
curre ntly spose om lL by the general contractor. 

ae as to that. Mr. Chairman, I would say that the experience 
through the years has a. that when the Congress adopted the 
competitive bid process ‘or Government work, that was an expressio1 
on the part of the ¢ ongress and of _ ae rnment that that was the 
fairest way in which to deal with a | enterprises in America who 
wished to share in the Government’s work. 

I: inally. Mr. ¢ ‘hairm: il, | would sugvest that this bill if t nacted Ol 
any variant of it, that was not a mere lecture upon hol esty, vould de 
feat the purpose of its authors. The bill presupposes that when an 
Invitation to bid on a Government contract 1s hince that the (rover) 
ment has already decided with precision just what it wishes to _— 
done. And your own experience and the expel ience of evervone 

this thin o show sthat that isseldom the case. The broad outlines of t} 
project have been mapped out. Sometimes all the specifications are not 
completed, sometimes all the plans are not complete, and the gaps are 
taken care of by provisions in the ee 

The mec h LANs al subcontr: wtor ther bids rl a, is has been sO well said 
by other witnesses, it is seldom that many of them bid on the same 


thing. There are various alternates and variants. One of the reasons 
why the aes arse of these contracts only have heen let. as has 
heen stated, Mr. irman, is one of the circumstances that vou re 


ferred to: ie sbilite of the contracting officer of the Government to 
contract at all depends upon the availability of funds and he, like 
ever\ boxy else, must cut his ¢ loth to suit his pattern. Therefore, he 
must see what kind of bids he can get before he determines precisely 
what he will put in place. 
Now, if the bids are too high, he either comes back to Congress and 
asks for more money or he lets a partial contract and then comes back 
nd asks for money tocomplete it. So that so very frequently the Gov 
ernment does not know and the contracting officer cannot know with 
precision what he wants to do. He might not indeed know the precis 
mechanical equipment he wants to put in or its extent. 
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Now, Mr. Chairman, the subcontractors, the mechanical contractors 
come in and do the best they can with that which they have, and they 
make estimates. As has been said, the vy are but estimates, they are not 
competitive bids, because no one is prepared to accept a bid from them. 
Certainly the general contractor cannot until he knows whether he 
has the job. And it is rather silly to require them to put up a bid bond 
to every man that was bidding. Once the Government decides what 
it is going to do, it selects the lowest responsible bidder among the gen 
eral contractors, the man who bids nearest on the thing the Govern 
ment decides to build, and then it is his job to assemble the men and the 
material and the subcontractors to do the job. 

Now, let us suppose that there are 15 subcontractors who are quali 
fied to do this particular piece of mechanical work. Let us suppose 
five of them have submitted bids. Let us suppose the other 10 have 
said, as they generally do, frequently do, “Let us wait to see what is 
to be done be fore Wwe get exc ite «| about the matter.” Now. certainly, 
you would not want to eliminate the other 10 who are qualified to bid 
on this job. But vou would eliminate them if you are forced to take 

ie low est nan who had bid nearest to what vou wished to butld 

So I think that the gentlemen who have suggested this bill would 
themselves find that they were hoist by their own petard and wer 
denied an A arp begga to participate in the competitive process that 
their qualifications suggested they were able to perform. 

Much has been said, Mr. Chairman, about bid peddling and bid 
shopping. | have heard the terns used to dlescribe a derog rate ry trade 
practice. | niet Say raed to a certain extent all competitio IS bid 
shopping and bid pec ling. The effort on the part of the Govern- 
ment is to get its wv ork done by the lowest r pol sible bidder. The 
effort on the part of the Tele ral contractor s to vel his ussistance 
from the lowes t respon sib le hy Tat lers, And | ne doe = it eithe by asking 
for competitive bir Is after he has the job or 1 negotiation WIth people 
‘ about W hom } ie is CONVINCE ed can do this wor k. 

I have heard various witnesses say when they are the low bidder 
and do not rel the sad: they have lost the Money they have invested 
in their bid. Well. Mr. C hh: Lirman, eve ry gene ‘ral contractor who has 
lost the bid has done the same thing. and that is a part of the cost 
of the competitive process. But if it can be true that the subcon- 
tractor has invested money im his bid and has taken off his quantit 
and made his estimates, he now has an advantage over any other sub 
contractor who has not done the same thing. And every subcon- 
tractor who honestly makes an approach to this thing Hitist oO 
through the same process before he is in a position to compete with 
him. Sothe low bidder has lost nothing. 

And, Mr. Chairman, when they Say to us when they submit an 
estimate, which I have tried to sav is not a bid in the true sense of 
competition, that that is the lowest figure at which they would do 
this job, L would say to my friends that they are asking us to be a 
little bit incredulous. Why do they put in their bids at the last 
possible moment, as the last witness stated? For a ve ry real and 
sound reason, they obviously do not want their competitors to know, 
their competitors in the mechanical subcontracting field, what their 
figures are, so they put them in at the last moment so nobody can 


: 
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take advantage of their figures and so cut under and bid just a little 
bit less in order to get the Job. 

Senator Kincore. That is caused really by this so-called bid ped- 
dling. Is that not true? 

Mr. Jounstonr. Now, Mr. Chairman, if they were putting in a 
competitive bid, the bids would be put down. They would be sealed 
and they would be opened and nobody would take advantage of any- 
body else, but 7 is not the case for reasons which I have just said, 
becaus se nobody sl L position to accept their bids. Cert: untly the 
general contractor cannot accept a bid to put something somewhere 
until somebody is going to give him a contract. So what they de- 
scribe as bids, Mr. Chairman, are at best their estimates of what they 
can do this job for. 

Now, they know that in the nature of things, when the general 
contract is let they have to do business with the general contractor 
if they want that job. Now, if the general contractor says, “AII 
right, I want to take competitive bids,” then they can come in and 
make them. If he says, “I will want to negotiate and see how cheaply 
I can get this job done by responsible people,” that is a process they 
are familiar with, too. And they are able people and they are pre- 
pared and able to protect themselves. And, Mr. Chairman, I suggest 
that the v do re ct themselves. 

I suggest that insistence u pon these proposals will mean that they 
will deny themselves participation in the American competitive 
process and that they will be hoist by their own petard before the thing 
is over. 

I suggest to you, Mr. Chairman, in all seriousness, that this is not a 
subject for legislation, that the best insurance for a fair deal to the 
general contractor, to the Government and to the subcontractor, is 
competition unrestricted by artificial rules, and any such restrictions 
that are placed upon it tend to destroy that competition. And that 
however much you might try, you are bound to fail. 

Now, Mr. Chairman, I was impressed with the reference that was 
made ot the report of the Seventy-seventh Congress on this. Senator 
Sparkman spoke on this. He participated in the investigation that 
led to it and that investig in certainly found some frictions and 
some abuses in the contractual process and it undertook to correct 
those. Mr. Chairman, the only hs ay you can correct them is by some 
artificial rule to protect the status quo ante and that is always danger 
ous, to use a homely expression. At the time the motorcar arrived 
there were efforts to protect by legislation the makers of horses and 
buggies and wagons. 

Now, this contractual and construction process is subject to con- 
tinual evolution and change and any effort on the part of a statute to 
make a certain condition that prev: ails today static for the purpose of 
protecting someone who is engaged in it is likely to defeat him and 
will certainly be adverse to the public interest. All of us who engage 
in the competitive process, Mr. Chairman, know that while the princi- 
ples of it do not change, the circumstances surrounding it do, and each 
businessman must be sufficiently able and resourceful to meet these 
changing phases as they occur and as they arise. 

I suggest to our friends among the mechanical subcontractors, able 
and patriotic as they are, that we share with them their desire to par- 
ticipate in the public business. We share the desire of every qualified 
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man to serve his fellow man and that his right to work should be pro- 
tected. But that his right to work find its best protection in his 
own ability, in his own resourcefulness, and that when we begin to 
rely upon the law to set up artificial rules to protect us, we begin to 
rely, Mr. Chairman, upon a stick that is likely to break and cause our 
own fall. 

Thank you so much. 

Senator Kingorr. Thank you, Mr. Johnstone. 

We will have to adjourn until 10: 30 in the morning, but in the 
meantime if some of the witnesses care to, if they want to leave their 
statements with the clerk here, we will put those in the record at the 
end of the day's testimony. 

Mr. Knowxies. Mr. Chairman, we have one witness here from 
Detroit who is very anxious to get back and he is very anxious to pre- 
sent his statement. It will not take 5 minutes. 

Senator Kitcorre. I know, but I am 30 minutes late now on another 
matter. We cannot hold hearings after 12. It is one minute to 12 
right now. 

Who is from Detroit ? 

Mr. KNow.es. Mr. Richardson. 

Senator Kitcore. If you can get it in in 2 or 3 minutes, we will hear 
from you. 


STATEMENT OF LEO P. RICHARDSON, SECRETARY AND TREASURER 
OF W. E. WOOD CO., DETROIT, MICH. 


Mir. Rrcitarpson. Mer. Chatrman, LT will read this and that will 
speed it up. 

My name is Leo P. Richardson, secretary and treasurer of W. E. 
Wood Co., Detroit, Mich., building constructors, and T appear before 
you as a representative ot the Detroit chapter of the Associated 
General Contractors of America. The members of our group do 85 
percent of the buile ling } in the city of Detroit. exc luding house buil ling. 

My remarks are directed to that section of the bill which applies 

o lump-sum contracts. I do not know why cost-plus-fee contracts 
are mentioned, as there is absolutely no similarity of conditions of the 
two types of contract. 

It isnt quite clear to me why this bill, whether the intent is to 
protect or safeguard the interest of the Federal Government or to 
single out one very small segment of the building industry and grant 
them some benevolent paternalism from the Federal Government. 
Careful reading of the bill indicates the latter. 

In our opinion, this bill is fundamentally wrong. We take pride 
in being general contractors in the full meaning of the term. A 
general contractord enters into a contract with an owner (whether 
private or public body) to deliver a completed building according to 
certain plans and specifications. If a particular job is for a public 
body, in addition to the contractor’s guarantee, backed by al his re 
sources, he furnishes a bond guaranteeing that there will be delivered 
to the owner not only a completed building but that all his obligations 
for labor, material and subcontracts will be paid in full. The sole 
responsibility is in one person, firm, or corporation. 

Now, to place restrictions on a general contractor, as this bill 
attempts to do, is like sending a man into a ring and saving, “You 
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go in there and win that fight, but we find it necessary to tie one of 
your hands behind your back.” With all the unknown hazards we 
encounter, the contracting game is a fight from start to finish. 

This bill has all the earmarks of a special-interest bill to have the 
Government attempt to clean up the back yard of the mechanical and 
electrical contractors. Their wail is the so-called “shopping” or “bid 
peddling.” We do not for one moment condone that practice, but 
we do say that in open competition it is necessary that a general con- 
tractor use his ability and experience to evaluate bids and buy intelli- 
gently in order to give the Government the best bid possible, 

With some rare exe es it isn’t the general contractor who asks 
subbidders to cut their bids. When a general contractor is low at a 
public opening, immediately subbidders start calling and saying, 
“We secured some better prices at the last moment and can shave 
our bid a little.” and the real reason is that they found out some bid 
lower than theirs was out and the general contractor may have used 
that bid, 

If this billisa prope bill, why shouldn't it cover all the specialty 
trades, such as structural steel, plastering, painting, ornamental iron, 
steel sash, and many others? Futhermore, if the principle is right, 
why shouldn't the mechanical contractors list their subbids and equip 
ment bids? 

Now, I will give you some specific reasons why listing subbids and 
amounts in a bid is not workable or practic: able. 

You honor: ible gentlemen have probably never been in a general 
contractor’s office when a bid is being pre pared to meet a deadline of, 
shall we say, ll a.m. ona given date. On a large job there is a mini 
mum of a niderads act items. The general contractor has estimated 
the cost of all of his own work well in advance of the bid date. but at 
% a.m. on the bid date he has received only about 20 percent of his 
subbids, and on some trades none. During the next 2 hours bids are 
coming in by phone—not written bids, in which they set forth exactly 
what they are bidding on, but a lump-sum amount. 

In some one trade the ‘re may be some bids fair ly close, and pe rh: aps 
a couple much lower. The gene a contractor, in considering the bids, 
may decide that the highe ‘ bids are too high and pe rh: aps the lower 
ones too low, and make an afi stment accordingly in his bid. 

To properly evaluate a subbid, the following factors are taken into 
consideration: (1) financial responsibility of the subbidder; (2) sub- 
bidder's record for executing contracts satisfactorily and on time; 
(3) are his labor relations harmonious. and ean he man the job 
prope rly: (4) how much work does he have on hand, and would this 
particular job, added to what he has, be beyond his ¢ apacity: (5) if it 
were necessary to work overtime to meet a se ‘hedule, would he do so 
without asking for additional compensation : (6) is his bid a firm bid 
or does it have an esealator clause. 

All these factors have to be considered before awarding a subecon 
tract, and what opportunity does a general contractor have to investi 
gate a whole list of subbidders when he has not days or hours but 
minutes to complete his bid and get it to the awarding authority on 
time. ; ; 

When the award of subcontracts is not wholly in the hands of the 
vener: al contrac tor, he loses a certain degree of ‘control over the sub- 
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contractor. Such control is necessary to coordinate the work and 
meet completion dates. 

As we interpret the proposed bill, a substitute subcontractor can be 
used with the approval of the procurement agency, any savings on 
account of the substitution to accrue to the be nefit of the owner , but 
no provision is made for reimbursement to the general contractor in 
the event a subcontractor named refuses to enter into a contract and 
the general contractor must pay more to a substitute. 

No test case has been tried in the courts, but we are of the opinion 
that when the Government exercises authority to insist on approving 
subcontractors and amounts, they have a degree of contractual rela- 
tions with the subcontractor, with the attendant responsibilities. 

In conclusion, we feel this proposed bill is special legislation with 
the object of favoring a small group of contractors in the building 
industry. It is not practicable or workable, and should not be made 
a law. 

I thank you, Mr. Chairman. 

res Kirgore. We will now recess until 10:30 tomorrow morn- 
ing. As I said, if anybody wishes to file statements here now, they 
will be a nas if their testimony had been taken today. 

(Whereupon, at 12:05 p. m., the hearing was adjourned until 10:30 
a.m. May 21, 1952.) 
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WEDNESDAY, MAY 21, 1952 


UNITED STATES SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met at 10:30 a. m., pursuant to recess, in room 
424 of the Senate Office Building, Senator Harley M. Kilgore (chair- 
man of the subcommittee) presiding. 

Present : Senator Kilgore. 

Also present: ‘Tom Collins, professional staff member. 

Senator Kincore. We are continuing the hearings on S. 2907. 

We will first hear from Mr. Charles L. Harney, of Charles L. Harney, 
Inc., and his attorney, Gardiner Johnson. 


STATEMENTS OF CHARLES L. HARNEY, ENGINEERING CONTRAC- 
TOR, PRESIDENT, CHARLES L. HARNEY, INC., SAN FRANCISCO, 


CALIF., AND GARDINER JOHNSON, ATTORNEY, SAN FRANCISCO, 
CALIF. 


Mr. Harney. For the record, my name is Charles L. Harney, 575 
Berry Street, San Francisco, Calif. 

I am president of Charles L. Harney, Inc., a general engineering 
contracting firm with headquarters in San Francisco, Calif. I have 
been engaged in the construction business for more than 30 years, and 
our firm operates throughout northern California and the Western 
States. In addition to directing the affairs of our own organization, I 
have participated in joimt venture contracts with other leading con 
tracting firms on some of the major construction projects in the West. 

Our firm has performed many public-works construction contracts 
for the various contracting agencies of the United States Government, 
including the Navy Department Bureau of Yards and Docks, United 
States Army Corps of Engineers, Federal Public Housing Ageney, 
Bureau of Public Roads, and others. We have built highways, roads, 
wharves and docks, levees, airports and airstrips, tunnels, power- 
houses, dams, and buildings of all types and nature. 

Our firm is one of the members of a joint venture known as the 
Four Companies, which was awarded a contract by the Corps of Engi 
neers, United States Army, providing for the construction of elght 
warehouses and a box and crate shop ut Sharpe General Depot, hear 
Lathrop, Cahf. The amount of the contract exceeded $5 million. The 
four members of the joint venture are our own firm, Charles L. Harney, 
Inc., as well as Barrett & Hilp, a California corporation; Theodore G,. 
Meyer & Sons, a California corporation, and Macco Corp., a Nevada 
corporation. 


147 
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A witness who testified before this subcommittee on April 29, 1952, 
Mr. George B. Roscoe, secretary of the liaison committee of the Me- 
chanical-Specialty Contracting Industries, referred to our joint ven- 
ture and to our contract, at pages 98 and 99 of the transcript. Mr. 
Roscoe's statement was reckless and made without any apparent effort 
to establish the truth. 

My purpose in appearing here is to submit to this subcommittee the 
true facts about our job, and then to use it as an example to show you 
that the proponents of S. 2907 are as confused about the need for and 
ihe potential results of the legislation that they are supporting as Mr. 
Roscoe was in his facts. 

My mention of any firm names or of the financial standing, ex- 
perience rating, or other history of any individuals or firms will only 
be such as is necessary to clear up any false impression that may have 
been created by Mr. Roscoe. For instane e, referring to the electric al 
subcontract on our job, he said [reading] : 

Action Electric Co., San Francisco, with a $455,483 bid, was low on the 
electrical work. 

Now, that statement simply is not true. The electrical work in- 
cluded three main items: First, the general interior electrical 
installation; second, the fire-sprinkler and alarm system; and, third, 
the outside electrieal-distribution system. 

Action Electric Co. did not list anything at all for the fire-sprinkler 
and alarm system. They omitted that important item entirely from 
their bid, although other competing bidders, who submitted complete 
bids, listed it at amounts varving between $40,000 and $70,000. 

The Action Electrie Co.’s bid, which was not solicited by us, Was 
received over the telephone by vur estimating department on De- 
cember 20, 1951, the very day that our completed bid had to be sub- 
mitted. It was ceneeeied by a letter dated December 21, 1951, which 
was the Friday before Christmas. Beeause of the unusually long 
week-end shut-down, it was not received in our oflice until December 
26, 1951, 6 days after the bids were opened. Just as in the case of 
the oral bid over the telephone. the confirming letter omitted any 
reference at all to the fire-sprinkler and alarm system. 

The bidding procedure followed by Action Electric Co. discloses 
two very prevalent abuses followed by subcontractors, neither of 
which S. 2907 would eliminate: 

(1) Most important is the almost universal last-minute submission 
of complicated bid figures to the general contractor; and 

(2) The common practice of omitting material parts of the work 
from the bid, which is done many times without calling the general 
contractor’s attention to the omission. 

Others have told or will tell you of the great pressure and serious 
risk placed upon the general contractor by the late-hour or last 
minute submission of bids by subcontractors. What I am pointing 
out to vou is that if S. 2907 should become law and a general con- 
tractor should list a subbidder, under circumstances such as I have 
related. the general contractor could not substitute a different elec- 
trical contractor unless the listed firm first failed or refused to per- 
form. Even then, he could substitute only some subcontractor firm 
named for the ele — work by one of his competing general con- 
tractors. If all of these obstacles could be overcome, he would have 
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no remedy for any additional expense that might result from the 
substitution. 

Is that fair? That is what you are being asked to make a part 
of the Federal contracting procedure. Do you think that will stimu- 
late highly competitive bidding by general contractors on all of your 
vital Government projects? T can assure you, as some of the Federal 
awarding authorities have already done, that it will not. 

But let’s get back to the method that our joint venture used in 
awarding the electrical subcontract. Our estimating department re 
ceived 14 electrical bids on this work. Because our estimators caught 
the omission of one complete item from the Action bid, it was not 
used in making up our complete bid. However, after our bid was 
submitted, we did proceed to check the financial status and record 
of performance of Action Electric Co. This same procedure was 
followed with a number of bidders with whom we had no previous 
experience. 

Keep in mind that we were considering the award of a contract for 
about $500,000 on an essential defense project that had a very tight 
schedule for completion. In considering the responsibility of the sub- 
bidders, our attitude was different than if we had been awarding a 
contract for electrical work in a residence or on a small commercial 
job. A detailed mercantile credit report listing both the financial 
assets and the record of experience of Action Electric Co. was ob- 
tained. This re port showed a rel: itively short period of firm activity, 

i limited record of experience, with no listing of compar: able work 
completed, and no available administrative or supervisory organiza- 
tion sufficient to assure us successful performance under the actual 
job conditions. 

I am not here to criticize or attack Action Electric Co. We can 
assume that. in their normal field of activity, they are a responsible 
firm performing their contracts ina workm: inlike manner. Mr. Roscoe 
started this discussion by telling you a part of the story. I am trying 
to fill it in without being offensive or purposely trying to harm 
anvone. 

Keep in mind that a general contractor, under existing law, does 
not receive a bid bond from subcontractors submitting bids to him. 
S. 2907 would not change that. It provides nothing that would give 
the general contractor any guaranty of responsibility of the listed 
subcontractor. 

Our experence, and that of all general contractors, demonstrates 
that we receive many bids from subcontractors who do not have either 
the experience or the financial backing which would be necessary if 
they were to have any reasonable chance of performing successfully 
and expeditiously the work they bid on. A reputable. experienced 
general contractor would normally select a subcontractor from those 
whose performance he knows and whose financial responsibility has 
been proved. Our policy has been to use subcontractors we know to 
be both reliable and responsible. 

As I have pointed out, Action Electric Co. was not the low bidder 
for the complete electrical work. with the fire-sprinkler and alarm 
system included. Our award to Collins Electrical Co.. Inc.. of Stock 
ton, Calif., was based upon a number of important considerations in 
addition to the contract price. This firm had participated as a joint 
venturer in a large electrical subcontract on one of our jobs at Camp 
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Parks, about 35 miles from Lathrop. That electrical contract, for over 
$1 million, is still being performed. The performance has been very 
satisfactory. We knew that they had ample experience and financial 
responsibility to assure completion within the scheduled time. It was 
a consideration of all of these factors which resulted in the award. 

To summarize: S. 2907 fails to eliminate or even to consider the real 
causes of the NEN of subcontracts by a general contractor 
after the submission of his bid to the awarding authority. These 
basic problems involve- 

(1) The last-minute submission of subcontractors’ bids to the gen 
eral contractor, with all of the incidental confusion and opportunity 
for error: 

(2) The failure of many subcontractors to list all of the items of 
work, thereby paving the way for misunderstanding and many times 
misleading the general contractor to believe that a bid is low, when in 
reality the differential has been caused by a material but undisclosed 
omission of a substantial item: and 

(3) The lack of some guaranty of the financial responsibility of 
subcontractors submitting low bids to general contractors. 

The peculiar wording of S. 2907 presents a number of serious legal 
questions. I have asked Mr. Gardiner Johnson, general counsel for 
Northern California Chapter of the Associated General Contractors 
of America, of which our firm is a member, to discuss them. 

Senator Kincorr. All right, Mr. Johnson. 

Before you go on I might ask vou: Have you by any chance made 
a study of the numerous House bills on the same subject that have 
been introduced ? 

Mr. Jonmnson. I have not studied them in detail, Senator, but I 
heard them mentioned when I was here yesterday, and I have made 
inquiry. 

Senator Kitcore. Of course, what I would like to do is to get from 
you or from somebody else not only criticism of S. 2907 but also of 
the various House bills too, an an: alysis of their weaknesses, and any 
meer of curative action that you have. 

May I say at this point that one feature has probably stirred up 
a oe oc lot of thought on this subject, as is indicated by the number 
of bills that have been introduced in the House. There has been a 
tendency on the part of some general contracting companies in the 
East «t do not know about the W est—to say, on a big job, that in 
the locality of the job, or what you might call the normal contracting 
area, there is no general contractor big enough to bid the entire job. 
One will come in, and he will offer to bid it but refuse to talk about 
subcontracting at all when you have reputable subcontractors in the 
area. What you have then is what we in the coal business call cross 
hauling. 

In other words, here is a subcontractor in this community who is 
working on a job way over here five or six or seven hundred miles 
away, somebody from back over here cross hauling to do this job. 
That is wasteful and does entail a lot of dissatisfaction. 

I have had a row in my State over that general subject. The 
general contractor would not consider any of the local people. He 
did not know them, it is true. The Vv could probably have convinced 
him, because at least two were doing big jobs in other States and were 
having to ship their men down there to do the work. 
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That is one thing that I think may account for this perfect rash 
of bills on the subject. We have eight in the House. Only one has 
been introduced in the Senate. And I wanted to apprise you of that 
fact, so that you can understand that there has been some complaint 
on that line, and it alw ays seems to arise over Federal jobs. 

Mr. Harney. The answer to the situation you have described there, 
Senator, is perfectly obvious. 

Senator Kingorr. Now, my thought is this: You have pointed out 
quite definitely, and there was pointed out yesterday, what [ consider 
bad practices in the subcontracting field. 

Krom my limited experience in the construction business in the old 
days, those bids used to come in way ahead of time. The general 
contractor had a chance to study all the bids, and he based his bid 
partially on the bids of the subcontractors. He used their figures. 
He saw where he could get the best job done by a re put able outfit on 
it, and in figuring his general figure he figured that into it. 

Of course, you cannot do that. You have to guess at it. You have 
to sort of figure vourself What that partic ular subcontract is going 
to cost you, and in a lump-sum bid, you have to gamble that you can 

get the work done within your estimate. Is that right 

Mr. Harney. You are right in a sense, Senator. I would never 
admit that it is a guess at any time. 

Senator Kincgore. | do not say it is a guess. I say you estimate. 

Mr. Harney. We estimate it and attempt to do as the electrical 


contractor would do—take off the electrical work on the particular 
job, 


Actually, it is not as big a mystery as some people try to make 


out to be. It is not ve ry diftic ult to take off the electric: al cost. 

Senator Kizgorr. But you actually have to take the whole job and 
trust that vou can get a subeontractor who can live within your esti- 
mate of what that particular subcontract is going to cost. Is that 
correct / 

Mr. Harney. That is right. 

Senator Kivgorr. That is the point I am getting at; and would i 
not be better if you could get the bids in well in advance, so that you 
would know, before you finally submitted your bid, that there was 
some responsible subcontractor who could take the job within your 
estimate ¢ ‘ 

Mr. Harney. It would be very helpful if you could get that, Sena- 
tor. If you have a fair and equitable bid somewhat in advance, it 
would be very helpful. 

Senator Kingorr. And something that was in writing, so that it 
could be carefully analyzed, and you would also have time to ascertain 
the competence of the bidder. 

Mr. Harney. That is right. That would be very helpful. 

Senator Kincorr. Now, go ahead, Mr. Johnson. 

Mr. Jounson. Mr. Chairman, I am an attorney at law practicing 
n San Francisco. My office address is 111 Sutter Street, San Fran- 
cisco. By way of background, experience, and qualification, may I 
state to you that for more than 10 years my associates and I have 
specialized in the representation of contractors and construction- 
industry employers’ associations. Much of our work has been in 
connection with problems arising out of pub slic-works construction 
‘contracts with various governmental agencies, advising contractors 
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as to their rights under the various forms of contracts; processing 
claims against governmental agencies based on contracts; and handling 
the many administrative and governmental relations problems incident 
to such work. 

At the request of northern California chapter, the Associated Gen 
eral Contractors of America, Inc., I have studied S. 2907, and will 
point out some of its more obvious deficiencies and objections. 

In that connection, as I indicated, I did hear yesterday the listing 
of the various House bills, and, although I have not studied them in 
detail, I have attempted to become informed generally of the differ 
ences between S. 2907 and those bills. But I will be glad to make a 
further study and possibly submit a letter. 

Senator Krrcore. If you will submit a letter to us, I would appre 
ciate it, Mr. Johnson. 

Mr. Jonnson. In that connection, it has been generally suggested 
here by the proponents that there is some effort by general contractors 
to do work other than general contractors’ work, and that there is 
some effort to knock down the price. A lawyer should understand 
that. Because I do not know any field where everybody wants to nego 
tiate the price and’ knock down the amount as much as on attorneys’ 
fees. 

Also I might comment from the record that I know some genera] 
contractors and incidentally some specialty contractors who not only 
want to do all forms of contracting work but they want to do the lega! 
work, too. And occasionally we have to represent them in order to 
adjust those matters. 

Senator Kingorr. And their cases are the hardest to straighten out, 
because they have gotten in the mess in the first place. Is that not 
right ? 

Mr. Jonunson. That is right. And you always bid too low on those 
jobs. 

Mr. Chairman, one of the very hollow weaknesses of S. 2907 is that 
it is an ee to legislate morals and ethics into human beings who 
are engaged in a highly competitive industry—in which the taxpaye: 
stands to benefit materially by the fostering of fair, but active, con 
petition, rather than by throttling it. 

The establishment of morals by legislative mandate has nevet 
succeeded. 

Senator Kitcore. I beg your pardon. It did once. The Coal Stab 
lization Act went a long way in that direction. 

Mr. Jonunson. Of course, coming from California, we don’t have t 
use much coal, and I guess I am not familiar with that. 

Senator Kincorr. If you think the general contracting business is 
a cutthroat game, you ought to be in the coal business. But the Coa! 
Stabilization Act not only bailed all the coal compamies out of tli 
verge of bankruptey, but stabilized the industry and did put in a cod 
of ethies that, even with it not in effect now, is being observed by t] 
operators. So there is one case there that you missed. 

Mr. Jounson. It may be that there is one isolated instance, but 
! think my basic ie is still right that in all of these fields mucl 
greater progress can be made by promoting mutual understanding 
around the council t: ‘a le instead of giving one segment of an industry 
the advantage by legislative enactment. 
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| have read carefully the transcript - testimony submitted by the 
proponents see ‘king some explanation by them of the intent of the 

arious provisions of the bill; that is, the detailed provisions of the 
various sections. But my investigation shows that up to now no such 
explanation has been presented. So that one must look to the wording 
if the bill for its intent, as well as for the guideposts to its proper and 
probable interpretation. 

It is difficult for me to understand why the proponents would pro 
pase section 2 at all. It relates only to cost- Pp ylus-tixed-fee contracts. 
lt prohibits their use by Federal agencies unless they first pre pare an 
estimate of the cost of each of the three types of mechanical spec lalty 
vork. 

But the fallacy of such a proposal is this, and I think some of the 
Federal agencies pointed it out to you. If a Federal agency knows 
enough about the details of a project, and has enough time to prepare 
in estimate that will be of any value, then sound contracting policy 
vould dictate that it should not be using the cost- plus-fixed fee 
vethod at all. 

There is a basic misunderstanding evident as to the real nature of 

ie@ proposed law. ‘The proponents continue to refer to it as if it 
vould require only the listing or naming of mechanical specialty sub 
ontractors. 

A careful reading of the measure, I suggest, together witha poet ‘tical 

iterpretation of its effects, shows that it also requires all Federal con- 
tracting agencies to call for segregated bids for three of the mechanical 
specialty fields. 

For instance, let us consider first the procedure provided for cost- 
plus-fixed-fee contracts. That is the suggestion that I just suggested 

houlk Int be in there at all, but let’s suppose it is going to stay in, and 
ets analy Le it. 

First. note that the estimate of each of the three types of me “ones 
pecialty work must be prepared. Then, with the separate estimates 
i\ als ib le. the work in eac ‘hh fiel« iz ‘ah be done only by a spec li alty con- 
ractor in that particular field, or by a contractor whie h term means 

general contractor—who is quahfied to perform such mechanical 
pecialty work. 

And under section 2 (4) the same term is used. 

Now, what does qualified mean? Turn to section 5, subdivision (ad), 
vhere it is defined. It means a contractor who customarily performs 

ther electrical work or plumbing work, or heating, piping, air co 

tioning, and ventilating work. 

che term “customarily” is synonymous with the term “regularly 

‘This te rminology imparts a well ciasee significance 1?) 

the Classification and limitation of contractors, as well as in collective , 
irgatning in the construction field. It is the terminology customarily 
sed toe anbr ice only thos se contractors who hi ave heen Ih: ibi tl ally en 
gaged in Celds of construction actively bordering on, or so closely allied 
ith, a specialty field, as to entitle them to the same consideration 

s those active ly engaged on a full-time basis in that same specialty 


leld. 


If there remains any doubt that such is the proper meaning, let's 
vo on to point out that to be “qualified” under section 5 (4). the con 


actor TuUst maintain a “supervisory stall” competent to supervise 
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and direct such class of mechanical specialty work. These words are 
right out of the section. 

In a construction organization, your supervisory staff is composed of 
your job superintendents, your general foremen, and the like. They 
must be competent to supervise and direct such class of mechanical 
specialty work. 

Now, that must mean competent to supervise journeymen actually 
performing the particular type of specialty work. So aren’t we at the 
point where, in reality, whether or not a contractor is qualified within 
the meaning of the bill is going to be determined by whether or not he 
employs or can employ- and practically, the last is more important- 
workmen from suberaft trade unions. IT suggest that that is the proper 
interpretation of the bill. 

If there be doubt, let me point out that the proposed S. 2907 is not 
limited to building work. It by an to heavy construction as well. 
For instance, under section 5 (3). plumbing work specifically includes 
installation of sewer, dr: ainage, water supply, and distribution. One 
of the most hotly contested union jurisdictional struggles, which exists 
ona mgerid wide basis, is that between the laborers and the plumbers 


over the pla ne of various types of pipe and clr: aii ge systems, 

I acer had the experience of attempting to represent contractors 
who were ¢ ‘aught in the middle in that type of jurisdictional struggle. 
And there isn’t anything that is harder to pry loose and get the work 
voing than in that particular field And as | read the bill. vou would 


l 
! 


ave to get the answer to that problem in order to determine who is 
qualified, 

Furthermore, S. 2907 appears to give the advantage in that struggle 
to yl specialty contractor as against the general contractor, and 
shi Its il t comple te ly the laborer in favor of the plumber, who usually 
works closest with the plumbing contractor. 

Take another such example. Un der section 5 (2) of the term “con 
struction contract” includes transmission lines. Here, again, there 
rages a Nation-wide jurisdictional controversy between the iron 
workers generally emploved mS a general contractor, and the elec 
triclan, customarily emp loved by an electrical specialty contractor, 
over the construction of the towe rs on the large transmission lines. 
Ss. 2907 would confer the advantage upon both the electrical con 
tractor — the electricaa 

Coming now to lump-sum contracts, section 3 (a) requires not onl) 
an estimate of each of the three types of specialty work, but also the 
preparation of separate plans and specifications. Considering the 
other rigid limitations of the section, what more is needed to con 
Vince one that, in practice at least, S. 2907 actually requires a segre 
gated bid proces dure ¢ 

An important legal right is provided for in vague and shadow) 
language in section 3 (d). Here is set out the only provision in the 
bill relating to the substitution of a different subcontractor for the 
one named in the lump-sum contract. There can be no substitution, 
even with the permission of the awarding agency, until the listed sub- 
contractor, in the language of the bill fails or refuses to perform. 
When may the contractor assume with safety that there has been 
such a failure or refusal? If the subcontractor resists, how does he 
vet him off the job? What is the responsibility or duty of the award- 


ing authority in the event of such a controversy ‘ There is no pro 
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vision for rehef against a subcontractor whose performance is so 
poor as to endanger acceptance, or so low as to obstruct the time 
schedule of the whole job. 

Experience with statutes of this type dictates that vague objectives 
and loosely phrased policies should not be enacted into law. 
sannot be the usual reliance upon the courts to clear ; 
ud ambiguity. And the reason is very obvious. Because in the field 
( f public contract law the time sequence of bidding procedure is SO 
shortened that even the most expeditious and summary forms of ac 


tion do not move fast enough to allow for judicial review or interpre 
tation. 


‘There 
up uncertainty 


That is why the wording of the bill is so important here, and seem 
ngly minor deficiencies actually can be a road block and a very ex 
ensive one In the whole field of major , 
Federal projects. 

Senator Kincore. All right. 
other bills. 


Mir. -elorNson. IT am glad to accept that invitation, Senator. and 
I want to thank vou for the opportunity. 
Senator Kincore. All right. 


If that is all, gentlemen, the next witness will be Mr. F. S. Oldt. 


construction of all of your 


That is why I ask you to study the 


STATEMENTS OF F. S. OLDT AND R. M. DIXON, CHAIRMAN AND 


SECRETARY. TEXAS ASSOCIATED GENERAL CONTRACTORS OF 
AMERICA CHAPTERS EXECUTIVE COUNCIL 


Mr. Dixon. Tam R. M. Dixon 


! 1 . 
, Senator, and we would like to make 
joint Statement on thus. 


Senator Kingore. All right. Mr. F.S. Oldt and Mr. R. M. Dixon 

Go ahead, gentlemen. 

Mr. Ouvr. My name is F. 8S. Oldt, doing business as the F. S. Oldt 
Co.. 403 South Haskell Avenue, Dallas, Tex. 

Senator Kingorr. Wait just 2 moment. I want to vet something 
straight. 

This Municipal Contractors Association is a branch of the AGC ¢ 

Mr. Oupr. That is a branch. 

Mr. Dixon. May lL add that there are 16 chapters in the State of 
Dexas, ana they have combined into a council. The council elected a 
chairman and a secretary. 

It so happens that Mr. F.S. Oldt is the chairman and [ am the secre- 
tary of that council in addition to our other duties. 

Senator Kingore. All right. 

Mr. Ounr. This is a joint statement of faets and considerations 
offered by F.S. Oldt and R. M. Dixon, chairman and secretary, respe 
1 vely, of the ‘Texas AGC Chapter’s ex cutive Council which r pr 
sents approximately 600 general contractors in the State of ‘Texas 

ing building, heavy and highway construction work, which in regu 
ir quarterly meeting im Austin, Tex.,on May 5, 1952, voted to oppose 

e billand request the chairman and secretary to file a jount statement 
ind offer testimony in opposition to this measure. The council is 
omprised of 16 chapters of the Associated General Contractors of 
\inerien ana WHS LhNAanTWnoUus in their Instructions Lo oppose this bill 
hich mm their opinion is contrary to the best interests of the yr bhe 
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welfare because it will bring confusion to the industry and increase 
prices which must be paid for with tax money, 

Our objections to the bill to prescribe policy and procedure in con- 
nection with construction contracts made by executive agencies, and 
for other purposes are as follows: 

Section 2 (a): Our objection to the provisions of section 2 (a) of 
this bill is that not all executive agencies of the Government have 
qualified personnel to accurately estimate construction costs and the 
enaction of this bill would necessitate their employing same, which 
employment would, we believe, mean the establishing of a new division 
in each bureau involved, with subsequent greater expenditures of tax 
money and removing from private industry competent personnel, of 
which there is always a shortage. Those executive agencies that do 
have statis employed for the purpose of estimating construction costs 
would in all likelihood be forced to enlarge their st: affs in order to more 
accurately estimate the costs of the various mechanical specialty work 
involved in construction contracts. 

Senator Kincore. J want to interrupt vou at that pot. 

A private builder always employs an architect, does he not ? 

Mr. Oupr. Oh, he may have an architectural engineer on the job. 

Senator Kingore. And from him he gets an estimate on his building. 
It seems to me that that thing you say about the Government’s oppor- 
tunity to save tax money instead of wasting it should be considered 
from the standpoint of if we had a competent estimating force to go 
over all our contracts I think we might save the Government a whole 
lot of money. 

Mr. Dixon. Mr. Chairman, may I offer an illustration there ¢ 

We had a contractor who did an 15-story office building on a cost- 
plus-fixed-fee basis for a private individual. He had a very com- 
petent architect to draft the plans, the spec on and make the 
estimate. That architect was recognized as high in his profession. 
He made the owner, who was a private owner, an aan of the 
cost of this job. The changing of material and labor prices at that 
time caused him to necessarily call that to the owner's attention. He 
started out to spend $214 million. They wound up spending $1i 
million. So that was the reason for him letting it on a cost-plus 
fixed-fee basis: in order that he might take to himself such advantage 
as might accrue from lower prices and still not cause the contraetor 
to do a shoddy job in order to try to get out within the money with 
which he bid the job, it being on a cost-plus-fixed-fee basis. 

Senator Kitcorr. Go ahead, please. 

Mr. Ouvr. The above results of this bill would involve greater ex 
penditures of tax money for a purpose for which there actually is 
no need, The best estimate of construction costs, whether specialty 
work or other, is that provided by free competition. 

Section 2 (b): This section advocates, in our opinion, no radi¢al 
change from accepted practice of today. A general contractor with 
a cost-plus contract, when conditions permit. will take bids on me- 
chanical specialty work after conferring with the awarding authority 
and award the subcontract to the lowest qualified bidder on approval 
of the awarding authority. As much Government cost-plus contract 
work is done on an emergency basis, with no complete plans and 
specifications prepared at the beginning of construction, a cost- plus 
prime contractor necessarily has to negotiate a cost- plus contract 
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with a subcontractor qualified to perform the mechanical specialty 
work or do the mechanical specialty work with his own forces, but 
in either instance his actions would be subject to the approval of the 
executive agency responsible for the work. 

Section 2 (c): We object to the phrase “a contractor qualified to 
perform such mechanical specialty work,” and the definition thereof 
set forth in section 5 (4) of this bill. The enactment of this bill 
into law would place the responsibility of determining whether a 
contractor is qualified to perform mechanical specialty ‘work in the 
hands of the contracting officer of the executive agency involved, 
whose decisions, under precedent established by the Wunderlich case, 
are final and from which the general contractor has no recourse. It 
is our opinion that this places too much responsibility for public 
funds in the hand of one person. 

Further, the fact the contractor does not have in his employ a 
staff of supervisory and technical personnel to perform the mechan- 
ical specialty work or has not proven his staff to be qualified for 
this work on previous cidintenlen may never have performed work 
of the particular nature of the contract—does not offset the fact 
he very likely has the financial backing and connections in the trade 
to employ the necessary qualified personnel to perform the mechan- 
ical specialty work. The nature and locations of the prime contract, 
the state of completeness of the plans and specifications, might com- 
bine to make it more economic ally feasible for the prime contractor 
to employ his own supervisory and technical personnel and from this 
nucleus develop his organization as the job progresses, and plans 
and specifications are developed. These considerations would apply 
particularly to a project far from labor centers and on which a 
contract was negotiated before completion of plans and specifications, 
and such procedure would certainly be more economical than letting 
another cost-plus contract to a subcontractor. We feel there are too 
many conditions to be considered for the qualification of a contractor 
to do a particular type of work to be governed by legislative act of 
Congress and further that if the Government has enough confidence 
in a general contractor to award him a cost-plus contract for con 
struction of public works, then the Government should not restrict 
the contractor by law to the type of work he is qualified to do through 
previous experience. In the event of a situation similar to the fore- 
going should develop, and they do develop on large cost-plus con- 
tracts, we feel the solution is not one to be prescribed by law but 
that the representatives of the general contractor and of the executive 
agency should confer and determine the most economical expedient 
available and act eneneey 

Section 3 (a) (1): Our objec tions to section 2 (a) will apply here 
ilso. The ae of this bill being made into law would be an en- 
largement of Government payrolls and a diminishing of the labor 
market—with respect to supervisory and technical personnel—now 
available to private industry. 

Section 3 (a) (2): We object to the provisions of section 3 (a) (2) 
n the interest of reducing expenditures of the various executive 
igencies awarding construction contracts. Plans of mechanical-spe- 
cialty work are now prepared for all projects of size enough to warrant 
ame and are customarily bound with the general plans. Any of the 
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various executive agencies of the Government which let construction 
contracts will advise of the tremendous expense involved in prepara 
tion and printing of plans and specifications. This section of the bil! 
proposes to have additional sets of plans and specifications prepared 
for the use of the mechanical-specialty contractors. 

In these times of tremendous Government spending, a large part of 
which is for construction performed for the various executive agen 
cies, it behooves us to take every step possible to cut down expenses 
involved in said construction. Now this bill has in it, as we see it, 
one possible provision for reducing Government expenditures, that 
being as set forth in section 3 (f) thereof, providing that the general! 
contractor pass on to the executive agency any savings he might effect 
over the original amounts stipulated in his bid for the mechanical 
specialty work items, and it is our opinion that such a savings could 
never offset the additional expense incurred for preparing and print 
ing additional plans and specifications as provided for by section 
3 (a) (2) of the nae 

Section 3 (a) (3): The proposition of requiring the general con 
tractor to list the name of his specialty subcontractors and the amounts 
of these contracts on his bid is one in which too many factors ente1 
into it for it to be practical or desirable and in our opinion the genera! 
contractor should certainly not be ees by law to do so, 

If general contractors are required by law to list these specialty 
contractors and the amounts of their po cts on his bid, which in 
effect means awarding the subcontracts to those listed thereon, then the 
general contractors are prevented from making the proper analysis 
of the great number of considerations ee involved in award 
ing such contracts. This condition is brought about by the time 
element involved in preparing the general contractor's bid. Though 
plans and specifications are cire ‘uli ited among the various specialty 
contractors usually for some 2 or 3 weeks prior to opening of bids for 
the general contract, the general contractor does not receive his quota 
tions from subcontractors bidding on major items of specialty-con 
tract work until a few hours before bid _ ning time, often they do not 
receive these subcontract bids until a few minutes before closing out 
their own bids. Each such bid must be analyzed thoroughly for 
completeness as well as for the financial and organizational status of 
the particular bidder. ‘Time does not always allow for a complet: 
check on the bid and on the subcontractor. The general contracto) 
is often placed in the position of determining in a few minutes whethe: 
he shall risk his own bid on the quotation of a firm totally unknow: 
to him (this is very often the case when a general contractor bids o1 
work out of his usual locale of operations or when the project is of 
such magnitude as to draw national interest and bidders from othe: 
sections of the country ). 

The general contractor is often placed in the position of knowin: 
that the low bid of a specialty contractor is in the hands of his com 
petition and that if he, the general contractor, uses another, highe: 
figure of a firm known to him, in his bid, he very likely will not bi 
awarded the job. In this case the general contractor must use his 
own best judgment and either use the higher figure of a firm known t: 
him, perhaps split the difference between the two, or use the figure of. 
and thus base his own entire bid, on a specialty contractor unknow: 
to him. In any event the general contractor can only hope that th: 
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specialty contractor with the low bid will be financially able to per- 
form the work, will have the necessary organization to handle the 
work, and will have a complete bid without any hidden exclusions, 
which is very often the case. All of these considerations are a part of 
the risk the general contractor must take in preparing his own 
bid. Bear in mind that the specialty contractor does not submit a bid 
bond with his bid and can legally withdraw his bid at any time he 
chooses. In our opinion any savings a general contractor might make 
over his original bid through the selection of his specialty subcon 
tractors are his just compensation for taking such risks and should not 
accrue to anyone except the general contractor himself. The Govern 
ment makes its savings on the difference between the low general con- 
tractor’s bid and those of the other bidders, which difference is due 
to the skill and judgment of the general contractors. The trend in 
recent months has definitely been toward jobs being awarded for less 
money than the Government agencies’ estimates. This savings is ef 
fected only through free enterprise and open competition and as set 
forth at the beginning of these remarks it is our opinion that this bill 
definitely tends to restrict such free and open competition. 

General: Those specialty contractors favoring adoption of this 
bill have pressed for same on the strength of what they call chisel 
ing by the general contractors in their handling of awards to specialty 
contractors. This argument defeats itself inasmuch as there must be 
two parties to any such nefarious dealings, namely a general contrac 
tor and a speci: nig! contractor both lacking proper ethics of ees 
We acknowledge from our own experience that the trend in recent 
months has been toward much bid peddling on the part of ck ven 
eral contractors and spec li alty contractors, but we feel the solution to 
this problem lies not in legislative action by the Congress, but in action 
by the construction industry through a more strict adherence to a code 

of ethics on the part of the industry. 

We feel that this bill is actually unconstitutional in that it is defi 
nitely proposed for the benefit of special interest and does not serve the 
interests of either the Government, the public, or all components of 
the construction industry. It is proposed in the interests of the spe- 
clalty mechanical contractors only, to give them what they consider 
to be protection against unfavorable conditions brought about largely 
by themselves. None of the alleged advantages of the bill would 
accrue to other parts of the construction industry, other subcontractors 
for work such as painting, roofing, w: aterproofing, structural steel 
work, masonry, lathing and pl: istering, ceramic tile and terrazzo work, 
major material suppliers, et cetera. 

Further we feel that if the general contractors are required to name 
their spec li alty contractors on their bids, then the spec li alty contractors 

should be required to name in their bids to the general contractors the 
firms and purchase prices of their major equipment suppliers and their 
own subcontractors such as insulation, sheet-metal duct work, firms 
setting heavy equipment, their boilers, pipe, convectors, fans, hot 
Water generators, water pumps, sump pumps, air-conditioning eq! up 
ment, heating units. conduit, sare boards, and switch boxes, and 
1] other items which compose their bids to their veneral contractors 
We feel also that if this bill is enacted the mechanical specialty con- 
tractors should pass on to the general contractors, as the awarding 
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authority, any savings they might effect in their buying and sublet- 
ting of these items over that on which their bids are based. 

fC ongress deems it fair and equitable and in the public interest to 
make it law that the general contractors name in their bids the me- 
chanical specialty contractors and contract prices, then by the same 
measure other specialty contractors such as painting, roofing, water- 
proofing, structural-steel work, masonry, lathing and plastering, ce- 
ramic tile and terrazo work, major equipment suppliers, and all other 
items of construction which the general contractor himself does not 
perform should be accorded the same privileges. The result of suc] 
action would be complete chaos in analyzing bids for construction 
work by the various executive agencies, and the many disadvantages 
of this bill as set forth in previous paragraphs would be multiplied 
by each type of specialty contractor afforded the privilege of having 
his name and price set forth in the general contractor’s bid. 

Enaction of this bill into law would further result in increased 
ee of public moneys for the following reason. The general 
contractor in preparing his bid analyzes the complete project from 
start to finish and determines the most economical procedures, meth 
ods, and sequence of construction. He completes his bid with all thes¢ 
factors in mind, but time does not allow complete discussion of same 
with the mechanical specialty contractors before the general contrac 
tor’s bid is tendered. Very often after being awarded the contract 
the general contractor calls in and discusses these factors with his 
major subcontractors and points out to them that by certain methods 
or sequence of work he will complete the job much faster or more 
economically than the subcontractor actually visualized same being 
done and that as a result the subcontractor is going to be able to com 
plete his work with much more less overhead and other expense items 
than he had estimated. Consequently the subcontractor is able to re 
duce his bid to the general contractor, and justly so. If the general 
contractor is required by law to name his subcontractors in his ‘bid, hi 
loses the advantages of those savings which he knows he can make i) 
letting his mechanical specialty work after discussion of the project 
with the subcontractor, and must, therefore, adjust his bid price up 
ward to offset said loss. This is in no way to be confused with what 
the mechanical specialty contractors refer to as chiseling, but is just 
good, sound business practice. It is what enables general contractors 
to take advantage of their experience and know-how when preparing 
their bids, and the result of denying them these advantages would be 
reflected in increased costs to the executive agencies. 

Thank you, Mr. Chairman. 

Senator Kinegore. Thank you, gentlemen. 

All right. 

Next we will hear from Mr. Salter and Mr. Cunningham. 

I want to ask you gentlemen if you want to submit your prepare: 
- atements and then just comment on them briefly. We are crowded 
or time. 


STATEMENT OF W. J. SALTER, PRESIDENT, STEWART & WILLIAMS, 
INC., AUGUSTA, MAINE 


Mr. Sauter. Mine won't be too long, Mr. Chairman. I would like 
to read it. 
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Senator Kiveore. All right. 

Mr. Saurer. My name is W. J. Salter. I am the president of Stew- 
art & Williams, Inc., with offices at 185 Water Street, Augusta, Maine. 
[ have been with this company since 1937 and became its president in 
1945. We are engaged in general construction with our work for the 
most part being “confined to public and private building construc- 
tion in the State of Maine. 

My opposition to this bill stems from the following practical con- 
iderations : 

The essence of the proposed statutory scheme is the require- 
ment in section 3 (a) of the bill that a general contractor, in sub- 
mitting his bid on a Government contract, also include therein the 
name and price of the mechanical specialty subcontractor he will use 
if awarded the contract. Not only is this requirement diametrically 
opposed to the existing practice of total and absolute responsibility 
of the general contractor to the Government and corresponding 
reliance of the Government on the general contractor; it would also 
be impractical and unfair in its operation. 

Around April 15 of this year my firm received from the Navy invi- 
tations to submit a proposal on the construction of a building at Naval 
Air Station, Brunswick, Maine. The deadline for submission was 2 
p. m., May 7, 1952, at the public works office of the First Naval Dis- 
trict Headquarters in Boston. A joint venture was formed with 
T. W. Cunningham, Inc., of Bangor, Maine. Upon receipt of the in- 
vitation we forwarded a check to cover the deposit for the plans and 
specifications. They arrived shortly thereafter. Immediately upon 
their receipt requests for estimates were issued to at least 20 subcon- 
tractors in mechanical specialty trades and to approximately 100 sub- 
contractors in nonmechanical trades. 

Following the mailing of these requests quantity surveys were made 
by both firms in the joint venture. These were then checked and priced 
except as to mechanical and nonmechanical specialty work. By this 
time, approximately 24 hours prior to bid opening, most nonmechan- 
cal estimates had been received, reviewed and the price to be used 
recorded on our firm’s work sheet. No mechanical specialty estimates 

ad yet been received. In fact, the first such estimate did not come 
n until about 10 a. m. on May 7, only 4 hours before the submission 
leadline. In the brief time remaining approximately 10 more of the 
20 solicited mechanical specialty estimates were received, the last only 
three-quarters of an hour before the deadline as I was leaving my 
Boston hotel to deliver our proposal. Every one of these estimates 
vas received by telephone, by the way. 

Had the proposed legislation been in force on that day our bid 
would have had to contain the name and price of each subcontractor 
we would use in the mechanical specialty field. We would have been 
forced to use these subcontractors des spite the fact that we had no 
idequate opportunity to analyze their estimates. In this instance, 
the two lowest electrical subcontractor’s estimates were only a few 
(ollars apart. <A later careful check of these two estimates, how- 

er, revealed that the apparently low estimate omitted from the ae 
neal certain concrete work Spec ified in that portion of the spec itie: 
tions. Shortly after making this discovery we awarded the subcon- 
tract to the slightly higher bidder who had ineluded in his proposal 
ill specified work. 





162 FEDERAL CONSTRUCTION CONTRACT ACT 


The necessity of adequate examination of the subcontractor’s 
scene for price reasons is by no means the only argument against 
legislation which would destroy the present flexibility allowed the 
general contractor in his selection of subcontractors. 

In most Government contracts time is of the essence. Many of them 
contain a clause providing for liquidated damages in the event a 
general contractor for any reason fails to meet the demands of na- 

tional urgency. This is particularly true in defense projects. In bid- 
ding on such contracts it is of vital importance to the general con- 
tractor that he be allowed a broad use of discretion in his selection 
of subcontractors. Denied a full and adequate opportunity to weigh 
and analyze the willingness to cooperate and the ability to perform 
on the part of subcontractors, my firm would be forced to rely on guess 
work and good luck in its effort to maintain its record with the Gov- 
ernment, complete its contracts on schedule and thereby avoid pay- 
ment of liquidated damages. 

To require a general contractor to bind himself to the use of a 
certain subcontractor in advance without some commensurate as- 
surance from the subcontractor is patently unfair. The Government 
usually allows itself 30 days to award a contract. It is only after the 
award is made that a general contractor can proceed to let out. his 
subcontracts. Thus, in practice the proposed legislation would com- 
mit the general contractor to the named subcontractor for a period of 
anywhere from 1 hour to 30 days, or longer. Yet, throughout this 
period, there is no assurance either to the Government or to the gen 
eral contractor that the named subcontractor will accept his reserved 
right to the job. To the contrary, the unfettered subcontractor is 
completely free to accept any other contracts. 

Even though the subcontractor remains willing to stand by his pro 
posal, his circumstances may have so changed during the interim that 
he is no longer capable of performing the required job. By way of 
example, my firm received a low bid from a plumbing and heating 
contractor. Between the sie we submitted our bid to the Govern 
ment and the time we received the award most of the crew of this sub- 
contractor left him to work for other subcontractors. Therefore, he 
was unable to perform. 

Should a substitution be necessary, the general contractor is forced 
into an delays in conforming to the procedural provisions of sec 
tion 4 (d) and (e) of the bill. Since approval of all subcontractors 
and ms iach als by the Government is already a requirement this would 
appear to be largely a duplication of existing procedures. Of really 
serious consequence, however, is the denial to the general contractor 
of any financial benefit that might be derived from such a required 
substitution, when no corresponding offset is made should the sub- 
stitution result in a financial loss. 

In conclusion, I believe that the best solution to the ethical problem 
of bid shopping is not through legislation but rather through the 
increased efforts of the various members of our industry, both indi- 
vidually and in associations, to enforce existing codes of ethical con 
duct. Be that as it may, Iam certain that the proposed procedures and 
policies would impose impractical and unfair burdens on the general 
contractor in the light of the present procedures followed by me 
chanical specialty subcontractors in submitting ‘estimates. Tt is my 
conviction that the interests of our industry and the Government for 
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whom we work can best be served by the preservation of the highly 
competitive system under which Government contracts are presently 
awarded. 

Mr. Chairman, I would like to make that part of the record. 

Senator Kingorr. Are there any further comments by you or Mr. 
Cunningham / 

Mr. Saurer. I have another statement IT would like to make. 

Senator Kinucore. All right. 

Mr. Sarrer. The statement which I have just given to you completes 
my testimony on the merits of the bill, S. 2907. However, a serious 
charge has been made against my company during the course of these 
hearings. I understand this charge is a part of the record, and for the 
record, I want to refute this charge. 

On April 29, 1952, George B. Roscoe, a proponent of this bill, ac 
cused oe joint venture of my firm and that of T. W. Cunningham, 
Ine.. being guilty of flagrant exercise of the practice variously 
adie as chiseling, bid shopping, or bid peddling, in the performance 
of Navy contract NOW 26923. 

Senator Kitcore. That is the one you have just been talking about ? 

Mr. Sarrer. No, this is the one that was presented by Mr. Roscoe. 

Senator Kitcorr. That is the contract about which you were talking 
for the buile ling for the Navy? 

Mr. Saurer. No: this is a different contract. 

No facts, by the way, were stated in support of the charge by Mr. 
Roscoe. The name of the supposed victim was not given, and my firm 
was not notified of the charge by our accuser. We had no contact 
whatsoever with him. Demand has been made of Mr. Roscoe that he 
furnish the information on which the charge was made, but to date he 
has not seen fit to comply with the request, so we have no knowledge of 
what it is about. 

We do not condone any such unethical conduct. Despite the fact 
that I have been given no bill of particulars for this charge, I unhesi- 
tatingly offer for the record my answer thereto that this bare charge 
pertaining to this Navy contract cannot be supported in fact, is utterly 
false, and is hereby unequivocally denied. 

I wish to express my appreciation to you, Mr. Chairman, and the 
committee, for giving me an opportunity to express my views on the 
bill and a chance to deny the charges. 

Senator Kineore. Mr. Cunningham, do you have any ything to add? 
Mr. Cunnineuam (T. W. Cunningham, T. W. Cunningham. Ine.. 
8 Columbia Street, Bangor, Maine). No, Mr. Chairman. If nade 

wish to endorse what Mr. Salter has said. 

Senator Kincorr. You jus st w ish to concur ? 

Mr. Cunntncuam. Yes, si 

Senator Kingore. The am witness will be Mr. Poze. 

Mr. Poze, you are with the Del E. Webb Construction Co.. of 
Phoenix, Ariz. ? 


STATEMENT OF M. I. POZE, THE DEL E. WEBB CONSTRUCTION CO., 
PHOENIX, ARIZ. 


Mr. Pozr. Yes, sir; I am. 
Senator Kirgorr. Do you have a prepared statement ‘ 


Mr. Poze. Yes, sir: I have. 





164 FEDERAL CONSTRUCTION CONTRACT ACT 


Senator Kiicore. Do you want to file that for the record and make 
comments on it! 

Mr. Poze. I want to file it for the record and also, with your per- 
mission, read portions of it, because these portions have not at yet 
been covered, I believe. 

Senator Kirgore. Go ahead and read those portions that have not 
been covered. 

Mr. Poze. First of all, other contractors here have discussed the 
difficulties from the practical standpoint of naming subcontractors, 
because of the last-minute rush of getting bids together and deter- 
mining the value of them, determining also who was low, and so 
forth, and so on. They are all quoted ‘by phone at the last minute, 
and they are very hard to put together. 

From a practic al standpoint we must consider just how a general 
contract bid is put together. A general-contract bid consists of a 
contractor’s own labor, materials he purchases direct from suppliers, 
subcontracts, subcontracts under the subcontractors, labor furnished 
by the subcontractors, materials purchased direct by subcontractors, 
et cetera. If this legislation should be put through, why limit it 
to the general contractors’ naming their mechanic al and ‘electrical 
subcontractors? If this is desirable for these three trades, it should 
be enacted for all other trades. Why not make the subcontractors in 
turn name their subcontractors and material suppliers? If all this 
were done, it would be impossibly cumbersome and would require so 
much valuable last-minute time of the general contractor to oe 
naming of subs that many savings would have to be disregarded and 
thus bring higher bids for the work. This legislation would put the 
general contractor in a position of being forced to subcontract certain 
work even though the price be exorbitant and thus be unable to use 
his resourcefulness in getting the best bid together. 

All material suppliers and subcontractors are hesitant to put their 
bids out any sooner than necessary for the subcontractor or general 
contractor to get their bid together because they want the advantage 
of any last-minute changes and they want the full time to analyze 
every angle so that they can quote the best price. As a result, it is 
during the last few hours and even sometimes the last few minutes 
before the latest and best prices come in. It is obvious from this 
that there is an extreme rush at the last minute. Fast decisions must 
be made and a general contractor must take some gambles because 
he does not have time to fully analyze each material price, the terms 
under which it is quoted, the ability of the supplier or the subcon- 
tractor to perform, his financial stability, the work he ie on hand, 
and all the other various factors that bear upon the lowest figure he 
can safely use in his bid. It is not always the lowest bid at the time 
of bidding which turns out in the end to be the most advantageous 
bid. This can be determined only by spending considerable time in 
analyzing the different bids, and since virtually no bids are received 
until the last 24 hours before bid time, the contractor must rely o1 
his own judgment in arriving at his bid and then go into a more 
thorough analysis after the award. At times the contractor makes 
the wrong guess in the frantic last-minute rush of getting his bir 
together, and, if the successful bidder, withstands a loss. 

The majority of prices are quoted by phone at the last minute and 
when the confirmation comes in there are omissions or duplications 
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resulting in general Rane er SENG There is not sufficient time 
to check the subcontractor to be sure he can qualify for bond, 
whether his bid is parallel c our estimate, washes his method of 
operations will fit into ours, whether or not he is qualified from an 
operation standpoint, what his past experience is, what work he 
presently has on hand, what materials he presently has on hand, 
what his organization consists of, and all the other factors essential 
to a successful operation. The low bidder is not necessarily the best 
bid. A subcontractor can cost the general contractor the success of 
his entire job through delays, material shortages, improper opera- 
tions, et cetera. These are all factors which sometimes result in 
awarding to someone other than the “apparent” low subbidder at the 
time general bids are closed. 

There is another factor. There is no question but that subcon- 
tractors work cheaper for some contractors than they can for others. 
If a general contractor has a good operation, good subcontractors 
on the job, good supervision, has the know-how, gets jobs done in the 
least possible time, cooperates with the subcontractor, and so forth, 
the subcontractor can have a more efficient operation and thereby bid 
cheaper to that contractor. On the other hand, the subcontractor 
would not want it to be known among other contractors that he is 
bidding cheaper to one or two or several of them and not to the others 
because that would place him at a disadvantage in the event one of 
the contractors to whom he gave a higher bid was the successful bid- 
der. That is obvious, of course. 

In thoroughly analyzing the job after an award is made to a con- 
tractor, they generally and oftentimes show a subcontractor how the 
job can be operated for less money. Also, different methods of oper- 
ations, whether or not you accept one material price at a lower cost 
but longer delivery period or at a higher cost with a shorter delivery 
period, “whether or not you accept one subcontractor who is very 
eflicient at a higher price or another subcontractor who is less effi- 
cient at a lower price, and other factors such as these have an effect 
on every subeontractor on the job. Exactly how his operations 
were going to be performed, who the other subcontractors were, 
what the time schedule is going to be, and all the other factors that 
go into bidding a project, a general contractor would not want to 
reveal prior to bidding for the fear that his method of operation 
would get to the other contractors and place him in the position of 
having destroyed any advantage he might have as a result of his 
resourcefulness. Also, it would be impossible, from a_ practical 
standpoint, for a contractor to take into his confidence all the various 
subcontractors who happen to be low with him the day before the 
bid was to go in and go over his entire method of operations when 
maybe just a few hours later new subbids would put other subcon- 
tractors low and he would have to go through the same procedure 
with them and so on up until the bid was to go in. 

Here is an example of what happens at the time a bid goes in. 

In testimony presented on April 29, 1952, before this subcommit- 
tee, Mr. George B. Roscoe. director of public relations and vovern- 
mental affairs of the National Electrical Contractors Association 
and secretary of the liaison committee for the Mechanical sph ialty 
Contracting Industries, named my company as an example of gen- 
eral contractors practicing bid shopping and bid peddling, asserting 
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that we awarded the electrical contract work for the Fort Ord job 
to a company whose bid was next highest of all the bidders going in. 
Our record of this is as follows: 

It is obvious, of course, that we would not accept, for very good rea 
sons, the award of a subbid to anybody who was next highest of all 
going 1n. 

The bids received gt to the bid opening were : 

Frank Electric Co., $732,742. Revised upward in various stages 
from an original bid of S678.418. 

C.D. Draucker, $717,000. Revised downward from an original bid 
of $941,819. 

Rosenberg & Butcher, $775,751. 

Charles Langleis, $845,000. 

A. Neri, Inc., $851,730. 

Sampson Electric, $852.53 

Lewis Electric, $869,711. 

Hokin & Galvin, $874,148. 

Collins, Brazer & Severin, $889,240. 

Wismer & Backer, $929,443. 

An examination of these bids will reveal, first of all, that specialty 
subcontracting is not small business, when you get bids up around a 
million dollars. It reveals also that with this many bids on one 
item there is of necessity a frantic race to include the proper amount 
for every phase of work in the last-minute compilation of a general 
contract proposal. 

With reference to the Frank Electrie Co. bid, this bid was taken by 
telephone on the morning of January 22. On receiving the bid it was 
immediately ascertained that it was considerably below the field, and 
inasmuch as we had no information whatever regarding the Frank 
Electric Co., nor had we ever heard of them before, Mr. Johnson. 
our vice president and district manager directly in charge of submit 
ting our bid on this job, called _ Frank and requested that he review 
his bid and determine whether or not there were any apparent errors 
Inasmuch as he was ndtadieiecabley below the field. He advised that he 
was sure his bid was O. K. and that he was below the field because he 
had included only a 314- or 4-percent fee for the job, whereas he was 
sure the other contractors had bid on the job with the more normal fee. 
He gave Mr. Johnson the name of his bank and bonding company, but 
also indicated that he might have difficulty in obtaining bond on this 
s1ze job, as he had never before bid on work of this size, nor had he 
ever before accomplished any work even approaching this dollar vol 
ume. Later in the morning he returned the call and indicated that he 
would increase his bid another 3 percent or some $18,000, which put 
him very near $700,000. Still later Mr. Stone took a bid from him 
which increased his bid to $732,742, at which time he told Mr. Stone 
that he had made a 3-percent addition to his original bid; however, the 
bid was closer to 9 percent. Then, just before bid time he called back 
again and in talking to Mr. Kenson attempted to determine whether 
or not he was low. Mr. Johnson recalls advising Mr. Kenson to tell 
him to forget it inasmuch as he was no longer in the running. We had 
long since given up on Mr. Frank because of his continual increases and 
his evident lack of being able to determine exactly what his bid price 
would be, and the uncertainty of being able to bond him. Further 
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more, he had included no bond premium nor did he have any allowance 
for temporary wiring. 

If this seems confusing, you can imagine this multiplied 20 times 
in 30 minutes before a bid goes in; these call-backs, talking to different 
people, everybody getting a different story, everybody getting a dif- 
ferent price, everyone getting some idea as to what is covered by the 
subbid and not knowing for sure whether everything is covered. 

The bid from Mr. Draucker of $941,819 was received in our office 

t days before bid time—that is, on January 18. We were definitely 
ae ised at that time that it was a preliminary bid. and that we could 
expect a revision on Monday, January 21. This is not an uncommon 
proctice. Good subcontractors will very often make a written pro- 
posal indicating what they will cover days before the bid goes in. 
That is, good subcontractors, of whom there are quite a number. 
Then they revise the actual price after they get more information 
from which to make up their bid. 

Mr. Draucker’s revised bid in the amount of $717,000 dated Jan 
uary 21 was received in our office on that same day, and was con- 
sidered by us to be a complete bid, including not only a subcontrac- 
tor’s bond but also temporary electric wiring and temporary power 
lines to the construction site. 

Exception is taken to the testimony made by Mr. Roscoe inasmuch 
as he definitely has no knowledge of the facts. 

It must be remembered that the lowest bid dollarwise is seldom the 
lowest actual bid, because of the many inclusions and exclusions made 
by the subcontractors when preparing their bids. Mr. Draucker’s bid 
included a subcontract bond which would amount to approximately 
$7,000, and also included te mporary electrie wiring and temporary 
power lines for which the cost estimated varied from $15,000 to $25,000. 
Mr. Draucker may have given us a preferential price on this job. If 
he did, it was because from past experience he had learned that he 
can cad payments when due, that we have the reputation for get- 
ting work done on schedule, and that our cooperation, treatment, and 
handling of subcontractor relations is above reproach. Our expe- 
rience with Mr. Draucker in handling the Denver and St. Louis Vet 
erans’ Hospital jobs, the Cambria Pinex job, the Hughes Air craft 
job at Culver City. and construction at Las Vegas. has been extremely 
satisfactory to both ourselves and to him. Mr. Draucker was the low 
bidder at the time of closing and with his past performance record 
and the completeness of his bid, the electrical award was made to him. 

In order to stay in business we must figure out ways and means of 
being’ the successful bidder on work. This entails having a cood or- 
ganization, good operations and in being able to take any excessive 
profit out of subcontracts and material prices. A contractor's suc- 
cess depends to a great extent on good relations with sube ‘ontractors 
and although he wants to take all possible water out of the pri 5 hie 
own success is based on the fact that his subcontractors must make 
money in order to continue. The lar ge m: jor ity of the subcontractors 
who have worked for us and who have had an eflicient operation have 
been very successful. Of course, there are some disgruntled subeon 
tractors who, either because of their inefficiency or for some other 
reasons, have been unsuccessful and they are continually complain 
ing. It is this type of specialty contractor or his association that is 
now trying to cover such inefliciency with legislation that would 
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guarantee high profits regardless of poor operations. We have seen 

vases where original subcontract bids were sometimes 100 percent and 
many, many times 50 percent higher than the sub was finally awarded 
for, and still the subcontractor ended up making a fair profit. 

The average time allowed for bidding a major project of, say, $10 
million is approximate ly 30 days. However, our experience indicates 
without exception that it is utterly impossible, during this short period 
of time allocated for preparation of the bid, to explore all the intricate, 
detailed operations involved in a major project and the many other 
things that can result in reduced costs. That is to say, it is established 
beyond any question of a doubt that additional time in working out 
our methods of operation and sources of material, et cetera, result in 
substantial savings. With this in mind, we, without exception on any 
job always make allowances for such anticipated savings in the prepa 

ation of our bids. ‘This same factor is true to an equal degree with the 
work performed by specialty subcontractors, as is borne out by the 
drastic reductions in prices for this type of work cited in Mr. Roscoe's 
testimony. 

He cited testimony whereby some contracts were awarded for much 
less than the original bids, and it was only because of some way in 
which the subcontractors found out that they could reduce their bids. 

In most cases we find that at least one of our subcontractors will 
make legitimate allowances for such anticipated savings in submit- 
ting his bid to us. In such cases we find we are able to use his bid in 
compiling our own figure and there is no question about the subcon- 
tract award. However, in the absence of a subcontractor who will 
take these intangibles into consideration, we are forced to rely on our 
own estimate and gamble on these future gains ourselves. The pro 
posed legislation would make it possible for specialty subcontractors 
to figure ‘their work extremely on the safe side, with no allowance being 
made for the postbid savings, which are to be expected simply as a re- 
sult of having more time to plan and organize the work. There is no 
question but that this would increase the cost of work handled in such 
a manner by at least 10 percent, and probably 20 percent. 

The sole purpose of this proposed bill is to raise the price of mechan 

cal and electrical subcontract work. Even the proponents of this 
iaataheniens will admit this. Their chief argument is the hardships 
encountered as a result of bid peddling and chiseling, which, they say, 
in many cases ends up in bankruptcy. Since we are ‘des aling with most 
of the major subcontractors throughout the Nation, we quite naturally 
have accumulated a vast file of credit reports on these firms which, 
among other things, indicates their net earnings. These reports indi 
cate very high margins of profit in these trades throughout the Nation, 
as a general rule. By the proponents’ own arguments, it is brought 
out that a great percentage of the volume across the country ends up 
with a subcontractor who has been a victim of the alleged chiseling. 
The earning records of the leading volume specialty contractors in the 
country, as stated above, indicate a very substantial profit. Quite 
obviously, the Government’s best interests wili not be served if this al 
ready adequate profit is arbitrarily increased through legislation pro- 
moted by these special interests. 

Subcontractors have placed the blame for their own failures on the 
general contractor. However, our experience has been that on the 
same type of work, at the same price, one subcontractor can make a 
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profit whereas another will lose money. A good contractor, whether 
a general or a sub, must know his own costs, and knowing his own 
costs is never deprived of a profit by negotiation at the time of award. 
Losing money on a job is a result of a gross error in compiling the 
original bid and/or the result of poor operation on the job. 

Testimony has been given that this bill will protect the small-busi- 
nessman. Ac tually, it prevents the general contractor from dealing 
with small subcontractors who cannot take the entire subcontract but 
are extremely well organized and equipped to handle parts of it under 
the coordination of a qualified general contractor. This bill specifi- 
cally excludes the naming of subcontractors in bids 1 in which the me- 
chanical specialty is estimated to involve less than $5,000. 

One of the prime functions of a general contractor is to know fronr 
his past experience the proper value of, and the corresponding bid 
prices to be expected for, each phase of the work. In a very great 
many cases, the subbids, and material prices available at the time of 
the editing do not reflect what we believe to be the best price for the 
work according to our past experience and our own estimate of the 
particular work involved. In such cases we will base our bid on our 
own estimates of the work rather than on the best subbids available at 
the time of bidding. 

Under such circumstances, we sometimes enter into a cost- ee \- 
guaranteed-top type of subcontract which assures the subcontractor 
legitimate profit and permits us to take advantage of any savings un- 
der the guaranteed top price the subcontractor originally bids. Our 
share of this saving goes to offset the difference between the best sub- 
contractor bids received and our own estimate of the work upon which 
we base our own bids. If this type of deal isn’t possible, we are in a 
position to perform the work ourselves or split the work up between 
several smaller subcontractors and accomplish the work for the amount 
of our estimate. We find that our subcontractors themselves have a 
great number of subcontractors under them. In many cases we will 
award these subcontractors direct and save possibly a 25 percent mark- 
up on a bid percentage of the work. Asa matter of on we find quite 
frequently that the subcontractor’s subs will quote us a much better 
price than that quoted the specialty contractor—the reason for this 
being that the ake ‘ontractor has experienced at the hands of the spe- 
cialty contractor an unbearable amount of the same type of price 
peddling and chiseling that the general contractors are presently being 
a cused of. While it is true that in numerous cases our subcontract 
bids come in very close to or below our own estimate, and in such 
event, naturally an award is made on the basis of such subbids, we 
have also learned from our own experience that in a great many other 
cases, through using our own estimate of the value of the work to de- 
termine our bid, we have effected savings of upward of 25 percent. 
Naturally, this is reflected in a lesser bid to the Government and sub- 
stantial savings to the Government. The proposed legislation would 
make all of this impossible and could have only one result, namely, 
to raise the cost of Government work very substantially. 

While we are very much opposed to bid peddling and have a firm 
policy against such practices, we do recognize that this is done to some 
ate in the industry. We feel that the proposed legislation would 
in no way prohibit bid peddling, but ni simply bring it about 
prior to bid opening rather than after. That is all that is going to 
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happen. However, even if this were completely eliminated—how I 
do not know—the main thing the proposed bill would accomplish 
would be to remove all incentive for both general contractors and 
subcontractors to take into account the major savings which the short- 
ness of time allowed for bidding doesn’t permit analyzing thoroughly. 
The end result of this would be simply that the Government would 
not gain the benefit of such savings as they do under present conditions. 

In many areas of the country there have been ver y closely held trade 
associations, one of the functions of which was to raise the price of 
the work performed by their trades. This raising of the price of their 
work is an inevitable corollary to their prime function, which is to 
better conditions in their segment of the industry. The only check 
and balance on such associations, to prevent unreasonable profiteering, 
is the general contractor functioning as outlined above. 

Senator Kitgore. How much of your statement did you not read / 

Mr. Poze. I did not read the first page and a half. 

Senator KivGorr. All right. Just add that to what you took, Mr. 
Reporter. We will then save that much in printing. 

Thank you very much, Mr. Poze. 

Mr. Poze. Thank you, sir. 

Senator Kincorr. Is \Ir. Jarvis here? 

You are James M. Jarvis of the Jarvis-Courtney Corp. ? 


STATEMENT OF JAMES M. JARVIS, PRESIDENT, JARVIS-COURTNEY 
CORP., CLARKSBURG, AND CHAIRMAN OF THE BUILDING DIVI- 
SION OF THE ASSOCIATED GENERAL CONTRACTORS OF WEST 
VIRGINIA 


Mr. Jarvis. Yes,sir. I have a short statement here, Senator. 

Senator Kingore. I was going to say, gentlemen, that I will hold 
over for an extra half-hour if some of vou gentlemen can summarize 
your statements. I want to get through with this testimony. We are 
going to have a session this afternoon. I will not be here; Senator 
Hendrickson will be here. I can hold over for an extra half-hour if 
some of you can brief these statements down and just cover the high 
lights. 1 think we have covered the subject matter, but I want to give 
you an opportunity to disavow any charges that may have been lodged, 
or anything of that kind. 

Mr. Jarvis. For the record, I am James M. Jarvis, president of the 
Jarvis-Courtney Corp. of Clarksburg, W. Va., and chairman of the 
building division of the Associated General Contractors of West 
Virginia. 

My opposition to 8. 2907 arises from the following three objections: 

First, the general contractor, if he is to have undivided respon 
sibility for a construction project, must be free to employ or not 
employ subcontractors as his judgment indicates. This bill would, 
in most cases, not only require the general contractor to employ me 
chanical-specialty subcontractors but would also restrict his choice 
of subcontractors to a very narrow field; namely, those named in his 
bid or in somebody else’s bid. 

Second, the bill would give mechanical-specialty contractors the 
same rights and benefits which the general contractor earns without 
corresponding risks or effort. The general contractor’s bid generally 
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is accompanied by a certified check or bid bond in a substantial 
amount, which may be forfeited if the contractor refuses or is un- 
able to go through with signing the contract and furnishing security 
for performance. Mec hanical-speci: alty bids, on the other hand, are 
made informally, often by telephone, to all the general contractors 
known to be bid ling the project. ‘These bids Cali be changed oO] 
withdrawn at the pleasure of the specialty contractor. This bill 
would give the specialty contractor the right to refuse the job and 
at the same time deny to the general contractor the right to refuse 
hire him, On a Government project where the mechanical-spe- 
cialty bids were all too low or too high, there would be no way for the 
general contractor to later award the work at a proper figure. This 
bill would put the mechanical-specialty contractor in a very advan- 
tageous position without corresponding advantage to the Government. 

Third, the bill would tend to nullify the many advantages to the 
Government of a single lump-sum general contractor for a construc- 
tion project. The bill provides that a ae resulting from chang- 
ing mechanical-specialty contractors would be credited to the Gov 
ernment agency. This. implies that the Government agency would 
be debited for increases in costs arising from the same action. The 
purposes of this bill, if carried to a logical conclusion and applied 
to all spec li ilty contractors and also to material sup plie rs, would elim- 
inate from Government work koth the lump-sum general contract and 
the general contractor. 

Finally, the plain truth of the matter is that mechanical specialty 
contractors do not assume the risks of bidding that a general con- 
tractor assumes and hence do not have the rights that a general con 
tractor earns. ‘The general contractor has to be qualified to perform 
all of the functions on a project and furnish bond to deliver the com 
pleted job at a specified price. If the Government makes his bids 
more difficult to prepare, ‘imits his choice of subcontractors and his 
right to hire or not hire subcontractors as his judgment indicates, it 
will only increase his costs and in turn the cost of construction work 
purchased by the Government. 

The courtesy of this committee in extending an invitation and hear- 
ing my opinions on this bill are greatly appreciated. 

Senator Kintgore. I had a question that I wanted to ask you. 

As it now stands, the general contractor really bids his own esti 
mate for cost, and then endeavors to subcontract what work he can? 
That is what it practically amounts to; does it not, within that esti 
mate ¢ 

Mr. Jarvis. Yes: although his estimate is based on the subcon 
tractor bids he receives, or at least takes them into consideration, 
He may or may not use them. 

Senator Kicore. Well, with that unreliability, however, that you 
complain of, I do not see how he can take them. He is going to 
have to guard his own estimate; is he not? 

Mr. Jarvis. It is safer. He should. There is not only the ques 
tion of reliability as to amount but you also have no assurance that 
the subcontractor will stay with it after he gets the job. 

Senator Kincorr. Thank vou very much, Mr, Jarvis. 

Mr. Jarvis. Thank you, Mr. Chairman. 

Senator Kirgorr. Mr. Crain? 
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STATEMENT OF HAROLD S. CRAIN, CRAIN & DENBO, INC., 
DURHAM, N. C. 


Mr. Crain. I want to correct the record. My initials are H. 
instead of A. S. My name is Harold S. Crain, and I am president 
of Crain & Denbo, Inc., of Durham, N. C. I believe you have my 
statement that has been presented here. I will not read it. I have 
a few remarks to make, however. 

Senator Kingore. All right. Fine. 

Mr. Crary. Mr. Chairman, there has been a world of testimony 
presented here, and the points are pretty well covered, but I think 
we might give a little emphasis to one or two points which I think 
are important. 

Senator Kingorr. All I am trying to do now is to avoid repetition 
of these matters, but give everybody an opportunity where any charge 
has been made or where there is anything new to present. 

I hate to crowd these things, but we are burdened to death. 

Mr. Crain. Well, no charges have been made against us; so I don’t 
have to answer any charges. 

But I do think that we might well, as Mr. Geary said yesterday, 
clear away some of the paint and varnish and get down to one or two 
of the fundamentals. 

I am quite sure it is the purpose not to add to the lawbooks any 
additional laws, which undoubtedly would increase administrative 
costs—that has already been testified to by various Government 
agency heads before this committee, and they have submitted written 
testimony, I believe, supporting that—not unless it really serves some 
useful purpose. 

Senator Kirgorre. Now, in making up a lump-sum bid, could I ask 
you a question on that? 

Mr. Crain. Yes, sir. 

Senator Krigore. At one time we used to have the habit of breaking 
the bid down. The contractor would say, “The total bid is so much, 
so much for that work, so much for this.” Is that practice still 
followed? 

Mr. Crary. Yes, sir. We have to make up a bid sheet, on which 
we estimate every cost in the job. And we cover, in our own office, 
most of the items, except the mechanical-specialty items and certain 
specialty subcontracts, which is often painting, plastering, roofing, 
sheet metal, and so forth. 

Senator Kirgore. But do you not make an estimate? Do you not 
include those figures? In other words, so much for the heating and 
so much for the electrical installations? 

Mr. Crary. Yes, sir, as the result of subbids which we secure. 

Senatoro Kitcore. I know. But, in making your bid, you show 
them how you make that bid up, by breaking it “down into the various 
categories? Is that not right? 

Mr. Crain. I don’t quite understand whom you mean. Show 
whom? 

Senator Kircorer. Well, in making up a bid, do you submit a bid 
in which it is broken down ? 

Mr. Crain. It is not broken down to the Government. It is a lump 
sum. 

Senator Kirgorr. Just a lump sum. 
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Mr. Crain. Possibly there may be some alternative bids on the job 
where they want to make a possible change. 

Senator Kirgore. Of course, in making | up your bid in the office, you 
have to break down everything. But you just total it and make it a 
lump-sum bid. 

Mr. Crain. Generally we total it and make a lump-sum bid, with 
some alternative bids which m: iy be designed to get the job within the 
appropriations. It is very difficult now to get them within the appro- 
priations. They list a lot of alternative bids. 

Senator Kitgore. There are a few other hardships there, too. One 
is to get money to meet the appropriations, and, two, to get the ap- 
propriations. There is more than one hardship mixed up in that. 

Mr. Crain. Anyway, in these alternative bids, this point has not 
been broken out. I noticed yesterday you were to find that we didn’t 
get our mechanical-specialty bids until possibly an hour or two before 
the letting. Experience of these other gentlemen has been emulated 
in our office. We have experienced the same thing. We bid on some 
warehouses at Cherry Point the other day. The job ran a million and 

half dollars. We did not get but two mechanical subbids on the 
job, and most of them came in within 2 hours of the time for putting 
in bids at Charleston, S. C., which necessitated our analyzing those 
bids and wiring Charleston. 

So, it is very difficult where you have these alternative bids, 10 or 
l2 alternates. Very frequently the subcontractor who was low on the 
base bid will not be low on some of these alternative bids. You may 
have four or five subcontractors involved who would be low, depend- 
ing on which bid the Government takes. 

T think that is very important because it becomes involved, in those 
last hours, as to whom you would name, if you have four or five low. 

But we feel that this bill would not actually accomplish what the 
proponents desire to accomp lish, and that is the cutting out of this so- 
called bid-peddling or bid-shopping practice. 

Now, prohibition didn’t change the drinking habits greatly except 
perhaps to increase them, due to the law’s being put on the books. It 
did change the habits somewhat. 

Senator Kingorr. And the locale. 

Mr. Crain. That is right. The locale. 

But in this case it would merely change the time of bid shopping. 
That is important. The time of the bid shopping. They now accuse 
us of bid shopping after the bids are given to the Government. What 
would happen, as pointed out a little while ago: That bid shopping 
by those who engage in it would happen prior to the letting. 

Now, I have a subcontractor who has been doing business with me 
for a good many years, and he has a bid in to me possibly at 8 o’clock 
in the morning, and the bids are to be taken by the Government at 11. 
| get in a couple of other subbids in his line at 9 o’clock. He calls 
me up at 9:30 to see how he stands. 

Now, if I am a bid shopper, I will indicate to him that he ought to 
reduce his bid. And he gets busy in the next 15 or 20 minutes and 
calls me back and reduces it, so that I can name him as the low bidder. 

Now, you are just going to move that bid shopping up from behind 
the letting to in front of the letting by this law, as we see it, for those 
who engage in it. We deplore the practice. But nevertheless there 
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are some who do. We don’t see where it is going to cure that evil 
one bit. 

Senator Kirgorr. Of course, the bad feature of bid shopping is 
where a contractor takes the bid of a reputable subcontractor and 
shows it to all his competitors, really giving them practically a base 
on which they can work. That is the bad feature of the so-called bid 
shopping. I never called that bid shopping. Bid shopping was when 
you went out shopping for bids, as I called it. Bid jobbing was when 
you did a job on the bidder by taking a reputable contractor that 
everybody knew and then using his bid as a model, just showing it to 
ever ybody. 

Mr. Crary. Well, that is a bad practice. 

Senator Kingore. Saying, “How much can you beat this?” 

Of course, that was not fair to the reputable bidder. That is the 
practice T have always deplored. 

Mr. Crain. It is to be deplored. 

Now, another feature that you may not be familiar with is that 
we receive sometimes very few subbids on certain mechanical-specialty 
items. The job I spoke about at Cherry Point the other day, we only 
got two. Those two subbids ran in the neighborhood of $300,000, T 
mean each. That is quite a bit of work. And it looks like more sub- 
contractors would have been interested in the job than that. 

But that experience has multiplied, letting after letting. We only 
get two or three. It is very seldom that we get four or five. 

Now. we feel that the passage of this bill would create a situation 
which could very well lead to some collusion, or dealing by these sub 
contractors amongst themselves, whereby, let us say, A, B, and C got 
together and decided that, because there was a lot of work coming up 
at “C amp Lejeune or Cherry Point or a number of those places in 
North Carolina where a lot of work is being done right now, they 
would divide the bidding up. Let’s assume that would happen. 

Senator Kitcore. It has happened. 

Mr. Crary. It has happened. All right. This is A’s job, the one 
we are bidding on today. So, he bids low. The various general con- 
tractors who use his bid all name him as the low subbidder if this law 
goes into effect. 

Now, there is nothing we can do about it afterward except give it 
to him according to this law. 

Senator Kirgorr. Then suppose he steps out of the picture? 

Mr. Crary. I don’t know. That is a question we have been wonder 
ing about, too. There is no provision for that in the bill. In case 
there is only one, and he steps out of the picture, what do we do next ? 
Anyway, we feel that this could lead to a dangerous situation here, and 
particularly where there are closely held associations. 

Senator Kireorr. Of course, that would be a violation of the anti 
trust laws; but, when you get into that, you get into a thing where the 
Justice Department has not time to prosecute. 

Mr. Cratn. No. And it is against the law now to do that, but they 
are doing it. We know of cases. 

What generally happens under the present conditions, when we 
suspect something of that kind: I remember a bid we made not too 
long ago, on which there were only two marble, tile, and terrazzo bids. 
It was not a Government bid, but it was a public. bid, and we looked 
at those bids and realized that there was something wrong. We then 
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proceeded to take off the amount of the terrazzo and square footage, 
the amount of the tile and square footage, and the amount of the 
marble and square footage—and we know about what those things 
should run currently, approximately what they should run per square 
foot. Upon making that study, we discovered that each of these bids 
was well in excess of 100 percent in excess of what it should be. Well, 
we didn’t use either bid. 

But in performing our function as a general contractor, who is sup- 
posed to study and be qualified to analyze these things, we arbitrarily 
put in our bid a figure of about 60 percent. I mean, we allowed our- 
selves a little margin, because we might be w rong. But we cut away 
fully 40 or 50 or 60 percent of their bids, and put a figure in our esti- 
mates arbitrarily for it. 

Now, we took a gamble, a terrible gamble, that we might not be 
able to let it. But we were able to let it. and we were able to let it 
just a little bit over the figure we put in. We didn’t lose but very 
little money. But. now, there is a specific case where we saved the 
State of North Carolina about $80,000 which they would have had 
to pay under the operation of a law of this kind. 

I think that concludes my statement. 

Senator Kingorr. Thank you, Mr. Crain. 

Mr. Crary. Thank you, sir. 

(The prepared statement of Mr. Crain is as follows: ) 


STATEMENT OF HAROLD S., CRAIN, CRAIN & DENBO, INC., DURHAM, N. C 


My name is Harold S. Crain. I am president of Crain & Denbo, Inc., of Dur- 
ham, N. Cc. 

Our company engages in general construction work, doing a gross volume of 
approximately $2,000,000 worth of construction contracts a year, which I believe 
places us in the category of the small or small-to-medium-sized contractor. 

We are opposed to bill S. 2907 for the following reasons: 

1. We do not believe that this bill, if enacted into law, would result in one 
single advantage to the Government or to the general public. 

The primary purpose of this bill seems to be that of setting up some means of 
policing the activities of the subcontractors, and of saving them from them- 
selves. We believe that this could best be accomplished by internal action 
within the subcontractor groups or trade associations themselves. No general 
contractor ever shopped a bid without the active encouragement or connivance 
of some subcontractor, 

We believe the reports of subbid shopping on the part of general contractors 
have been grossly exaggerated. There are, of course, some bad apples in every 
barrel, but our observation has been that this practice is fast becoming out 
moded, as most of the general contractors have come to realize that a success- 
ful general contracting business depends upon employment of responsible and 
competent subcontractors who are treated fairly and who are paid a profitable 
price for their work. The use of cheap and irresponsible subcontractors -often 
leads only to expensive delays and to endless arguments. 

The Government cannot be expected to legislate and to police the morals or 
ethics of every business group in this country, for if we attempt this, then this 
country is indeed headed for bankruptcy. 

2. This bill contains one particular provision which could place the prime 
contractor in very serious jeopardy. 

In case of the refusal of a named subcontractor to accept a subcontract when 
tendered to him as the result of his bid, or in the case of a subcontractor who 
defaulted, under the terms of section 3, paragraph (e) it would then be 
necessary for the contractor to select a substitute subcontractor from one of 
the subeontractors named by one of his competitors at the time the bids were 
submitted pursuant to the advertising 

This provision could very easily operate to place “over a barrel” any contrac 
tor unfortunate enough to have a subcontractor renege or default on him. In 
stead of permitting the contractor latitude in coverning his loss in the best 
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manner he could, this provision would at once deprive him of all bargaining 
position, and place him at the mercy of some subcontractor he might not even 
know or have had any previous dealings with. This could lead to all kinds 
of arguments, many of which would probably end up in the courts. There is a 
strong possibility, also, of collusion and conspiracy entering into a situation of 
this kind. 

The historic function of a general contractor is to stand between the owner 
and any loss resulting from the many hazards attendant on this business. The 
contractor is right much of a gambler in that he must be willing at all times 
to assume tremendous risks in order to guarantee to the owner a completed pro- 
duct at a predetermined price. By reason of his assumption of these great risks, 
he should be given a reasonable opportunity to come out on his big gamble, and 
not be subjected to additional restrictions and hazards such as would be set 
up if this bill is enacted into law. 

No contractor should be required by law to do business with any one of 
several subcontractors not of his own choosing any more than a man should be 
required by law in this country to work for any other man. We have come a 
long way toward bureaucratic dictatorship when such a law as this is placed 
on the books. 

3. It is our belief that there are many legal pitfalls into which the Govern- 
ment could tumble if this bill becomes law. 

Situations of this kind are fraught with legal involvements by which some 
unwary contracting officer, unless he were constantly advised by wise counsel, 
might inadvertently cause the Government to become liable for loss or damages 
which might be sustained either by a contractor or subcontractor as a result 
of the operation of a law such as is proposed in this bill. 

The Government might be very easily caught in the middle in the many com 
plex situations which undoubtedly would arise under the application of an act 
of this kind, for which there seems to be so little excuse, since public policy 
would not be served by the enactment of such a bill as S. 2907. 

4. In actual practice, such an act would be very difficult to comply with. 

Due to current conditions under which contractors must prepare their bids, it 
would be next to impossible to name the various mechanical specialty contrac- 
tors and the amounts of their bids. Sometimes a contractor receives only one 
bid on each specialty subcontract item or none at all. Frequently the one bid 
may be from a firm which the contractor knows is already loaded to capacity 
with work and is entering a bid on a flier, with the chance of picking up a job 
with a lush profit if there do not happen to be any other subbidders. 

In such cases, even though the prime contractor is not qualified or in a 
position to perform the specialty work himself, nevertheless, rather than enter 
a bid for such work which he knows to be out of line, he frequently enters a 
figure in his bid for this specialty work which he believes to be a reasonable 
allowance for it. This figure may be thousands of dollars under the one un 
reasonable subbid received, which naturally results in a saving to the Govern 
ment. If the contractor is awarded the work and is later unable to obtain a 
reasonable subcontract price for the work, then he has lost on his gamble, but 
the Government has saved money. 

Because the bids for many projects are called with a lot of alternative bids 
leaving off this or changing that, to save money if necessary to bring the figures 
within the appropriations, it is not unusual for several different specialty sub 
contractors to be low bidder with any one contractor, depending upon which 
alternative bid may finally be taken. Many subcontractor bids are telegraphed 
to the contractor only a short time before the bid letting, and very often, due to 
the complex nature of some of the bids, it is quite impossible to tell which sub 
contractor is the low bidder, as many of them offer exceptions along with thei 
bids. 

In a case of this kind, the contractor guesses which is the low bid after mak- 
ing adjustments to the best of his ability to cover the exceptions which the sub 
contractors have noted. Some of them note one exception, some another, all of 
which makes the determination of the low bid most difficult, if not impossible. I! 
the contractor were to try to name a subcontractor under a circumstance of this 
kind, he would be sticking his neck right into a noose. 

In the confusion and the struggle to complete his bid to get it in on time, it just 
would not be possible, under the circumstances attending most bid lettings, tu 
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determine and indicate on the bid the names and amounts of the low subcon- 
tract specialty bids. 

5. Finally, it would greatly increase the amount of so-called paper work in- 
volved in the award and carrying out of construction contracts for the Govern- 
ment, not only on the part of the contractor, but also on the part of the Gov- 
ernment. 

The carrying out of the provisions of paragraphs (d), (e), and (f) of sec- 
tion 3 of the bill, if enacted into law, could increase tremendously the paper 
work in the case of default of a subcontractor, or the refusal of a subcontractor 
to enter into a subcontract offered him as a result of his bid. 

This increase in the amount of administrative procedure would necessarily 
result in a corresponding increase of administrative cost, both to the Government 
and to the contractor, this at a time when administrative costs are already 
eating too heavily into our construction dollar after it is appropriated. The con- 
tractor would be obliged to pass on any extra costs if he is to maintain a profit- 
able operation, and thus the whole burden would fall upon the taxpayer. 

Contractors are already sorely beset by a host of controls and regulations 
which not only increase costs because of the necessity of hiring additional per- 
sonnel to keep the records and prepare the multitudinous reports, but which 
make very heavy demands upon their own time in keeping up with them so as to 
be in compliance. This is particularly true of the smaller contractors, who 
cannot afford to retain expensive counsel to keep them advised, but must rely 
upon their own study and interpretation of the regulations to keep them out of 
trouble. 

It is a well-known fact that delays inevitably result when regulations and pro- 
cedures are set up which call for the submission of additional matters for ap- 
proval to the bureaus or agencies of the Government. There is a certain amount 
of red tape connected with every one of these procedures. Such delays are 
costly to everyone involved, and inevitably the taxpayer is the one who eventually 
pays for them. 

The administrative procedures surrounding the award of these public con- 
tracts is involved enough already without increasing the amount of them, which 
would be the case if this bill were to be enacted into law. Today it is just the 
mechanical specialty subcontractors who are seeking this legislation; tomorrow 
it will be first this group and then that group of subcontractors seeking the same 
thing, until the business becomes so complex that no one will be able to keep up 
with it. 

We should be seeking ways to simplify the administration of governmental af- 
fairs, not to further complicate it. It is our observation, in talking with the folks 
back home with whom we come in daily contact, that they are becoming genuinely 
alarmed at the mounting cost of government, and there seems to be a widespread 
feeling that something drastic must be done to cut down administrative costs, 
and not further increase them by the setting up of additional procedures and 
controls which seem to serve no particular purpose insofar as the general public 
is concerned, but which tend to increase the costs of governmental operation 

Senator Kincore. Is Mr. Fulmer here? Mr. Fulmer of the General 
Construction Co. of Columbia, S. C. ? 

(No response. ) 

Senator Kireore. Mr. Wesley Davis? 

Mr. Knowtes. ( Bert L. Knowles, Associated General Contractors). 
Mr. Wesley Davis had to go over town, Mr. Chairman. He was an 
electrical subcontractor, too, and we were sorry he had to go. 

Senator Kiteore. Is Mr. Frederick Mast here ? 

Mr. Knowtes. No, he isn’t. The Iowa gentleman left for a luncheon 
with the Iowa delegation. They will be back later. 

Senator Kingore. Mr. Tuller / 

(No response. ) 

Mr. Know tes. Mr. Cook is here. 

Senator Kitgore. All right, Mr. Cook. 
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STATEMENT OF GEORGE F. COOK, GEORGE F. COOK CONSTRUCTION 
CO., MINNEAPOLIS, MINN. 


Mr. Coox. I am not going to read my statement, Mr. Chairman. 
Senator Kiieore. All right, just summarize it. 
( The statement referred to follows :) 


STATEMENT OF GEORGE F. CooK, GrorGe FF’. Cook CONSTRUCTION Co., 
MINNEAPOLIS, MINN. 


My name is George F. Cook. I am president of the George F. Cook Construc 
tion Co. (a Minnesota corporation) with offices at 2883 Lyndale Avenue, South, 
Minneapolis 8, Minn. My firm does building and other construction largely in 
the industrial field. 

I am also president of the Associated General Contractors of Minnesota, a 
chapter of the Associated General Contractors of America. Our local chapter 
was founded in 1919 and we now have about 165 members. 

If 1 am correct, the purpose of this bill is to try to remedy certain unethical, 
but not necessarily illegal, practices, of which a tiny minority in our industry) 
may perhaps be guilty. These practices are variously known as bid peddling, 
chiseling, shopping bids and other terms of similar nature. 

Ilowever, it is my considered opinion that the proposed legislation not onl) 
Will not accomplish its purpose, but very probably compound the opportunities 
and create a legislative climate under which the present exception will be forced 
to become the general rule. 

Let me explain the present usual and customary procedure of mechanical con 
tractors submitting bids to a general contractor. By mechanical contractors, | 
mean those engaged in plumbing, heating, ventilating, piping, electrical, and 
similar work. 

1. Plans and specifications are filed in public places, Government offices, 
builders exchanges, AGC offices and others. They are available for anyone to 
use and are also available for all subcontractors at the general contractors 
offices, 

2. Government jobs require the general contractor to be able to furnish bit 
bond or cash guarantee with bid. 

3. The mechanical contractor does not file a bid bond or any guarantee with 
the general contractor that he will accept the work from the general contractor 
if it is awarded to him. The only recourse of the general contractor, if the 
mechanical contractor refuses to accept the work, is a lawsuit in court, a pro 
cedure obviously not practical if the general contractor is to complete his con 
tract as he has agreed to do. 

4. Subcontractors may get lists of general contractors having plans from the 
issuing agency and mail bids to some or all general contractor bidders. The\ 
also may receive requests from some individual general contractors for a bid, © 
may get a list of all general contractors bidding from some construction bid new 
agency such as the F. W. Dodge Corp. Some subcontractors do not broadcast 
their bids to all general contractors bidding, but many do. I might also point 
out here that many subcontractors do their own very effective policing of the 
situation by never quoting a general contractor known or found to be a chiseler 

h. The general contractor has a problem if an unknown mechanical contracto: 
is low 

(1) He may use the bid. 

(2) He may-use the higher bid of a known mechanical contractor. 

6. But some of the general contractor’s competitors will use the low mechanics 
bid. Therefore, the general contractor, many times, will feel forced to use this 
bid. Other factors may lead to a similar conclusion about the subbid to be 
used. 

7. Before awarding the mechanical contract, if the mechanical contractor 
is not known to him, the general contractor must get facts, financial status 
experience and other data on the mechanical contractor to be used after the 
general contractor’s bid is in. 

S. If the previously named mechanical contractor is not used, then awarding 
the work to the next higher subbidder is a penalty on the general contracto! 
which he now normally assumes 

If I am correct, the proposed bill will not allow the general contractor to d: 
this. The bill, in effect, cripples or eliminates the function of management to 
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create a smooth-running team for the completion of the project—a function which 
management must do in a tailor-made fashion for each new job. 

There are so many variations in a supposedly simple, clear-cut procedure 
of subcontractor bids to general contractor, general contractor gets job, genera 
contractor awards subcontract to low bidder, that this simple procedure, alt) ong! 
as Shakespeare put it, is “a consummation devoutly to be wished for,” is actually 
more often than not, a very complex problem. 

What does the general contractor do when the mechanical bidder finds he 
is too low, whether it be an estimating error, too hasty a bid or just plain poo 
judgment, and withdraws his bid after the general contractor’s bid is in’? 

What does the general contractor do when one of the mechanical contractors’ 
colpetitors Comes in, one who had not quoted the successful general contractor, 
ind says, “Here is my bid for your consideration. Your name was not on ms t 
of bidding general contractors. Sorry not to have it in your hands at the proper 

ami 

What does the general contractor do when two or more low subcontract 01 
mechanical bidders on different parts of the job are known—perhaps by the 
general contractor's own past painful experience—or by investigation are found, 
to be antagonistic to each other? Shall we sign them up for the same job, toss 
them in together, and then try to umpire for the resulting free-for-all? 

What does the general contractor do when he finds the low mechanical bidder 
s unqualified, either financially or by experience, for a job of the particular size 
and scope involved? 

What does the general contractor do when he finds the mechanical contractor 
has based his bid on the use of some unapproved or unacceptable material? 

Gentlemen, there are so may if’s involved that I could spend hours enumerat- 
ing and elaborating upon them. And let me point out here that it requires two 
parties to any agreement or subcontract. Unless some mechanical or other sul 
contractor, other than the aggrieved low bidder, becomes a party to such un 
ethical practice, there can be no chiseling. And I can state unequivocally, from 
ny own experience, that there are many, many subcontractors who themselves 
originate and further such practices. T can also state without fear of contradic 
tion that if all subcontractors refused to be a party in such a deal, there would 
und could be no bid shopping 

Let us carry our thinking one step further. If this bill becomes law. wil 
not other subcontractor groups press for the same, or similar, legislation for 
themselves? Let us assume, for the moment, then, that all subcontractor groups 
of every nature who have anything to do with the erection of a building, or any 
other construction work, are so included in our law What then about the 
material suppliers? And if they too were included, and the general contractor 

ust list the name and amount of every subcontract, and the name and price of 
every supplier of material, where does that leave us? Reduced to its ultimate 
ind perhaps absurd end, the general contractor is making an almost complete 
opy of his bid estimate. The result? Well, first a virtual end to competitive 
bidding; second, then inevitable increases in all Government construction costs 
and third, an indeterminate but thoroughly devastating effect on all private con 
struction work, the backbone of our national economy, if dollar volume of busi 
ness alone is considered, 

Frankly, [T admit this to be a reduction to absurdity, but somewhere between 

ir present situation and the possible results I have outlined, must lie the 

ventual outeome of such a poliey as this proposed bill would originate. 

It is a declared Government policy, and a sound and economic one, to use 
the general contract system, as opposed to the separate contract system 
This places a centralized responsibility on the general contractor. The Gov 
rnment deals only with the one party on a contract. T cannot see how the 
roposed legislation can do anvthine but hamstring the ceneral contractor 
ie discharge of his managerial and administrative functions withenut 
iting benefit to the Government. On the contrary, it is easy for me to 


+} 


higher costs to the Government because the general contractor will not be 
fo move as the circumstances require, and therefore will naturally protec 

elf by inereasing his bid. 

The Associated General Contractors of America has a eode of ethical eon 
luet, section 3, of which states as follows: 
“The operations of the contractor are made possible through the functioning 
' those agencies which furnish him with service or products, and in contract 
ing with them he is rightfully obligated by the same principles of hono 

lir dealing that he desires should govern the actions toward himself of archi 
tects, engineers, and client owners 
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“Ethical conduct with respect to subcontractors and those who supply mate- 
rials requires that: 

“1. Proposals should not be invited from anyone who is known to be un 
qualified to perform the proposed work or to render the proper service. 

“2. The figures of one competitor shall not be made known to another before 
the award of the subcontract, nor should they be used by the contractor to 
secure a lower proposal from another bidder. 

“3. The contract should preferably be awarded to the lowest bidder if he is 
qualified to perform the contract, but if the award is made to another bidder, 
it should be at the amount of the latter’s bid. 

“4. In no case should the low bidder be led to believe that a lower bid tban 
his has been received. 

“5. When the contractor has been paid by a client owner for work or material, 
he should make payment promptly, and in just proportion, to subcontractors and 
others.”’ 

This code, I can assure you, is adhered to by the overwhelming majority of ow 
members—and I do not mean to intimate that nonmember contractors cannot 
be, and are not, guided by similar principles. The construction industry un 
doubtedly has its fringe and marginal operators just as any other large in 
dustry has. I do not believe it is wise or desirable to impose onerous restric 
tions on all because a few are overstepping the bounds of ethical practice. A 
doctor would not put my whole body in a strait jacket because my ankle was 
weak. 

Mr. Coox. I am going to comment on it a little bit. 

Senator Kircore. You are with the George F. Cook Construc 
tion Co. ? 

Mr. Coox. Yes, the George F. Cook Construction Co. of Minne 
apolis. I am currently president of the Minnesota chapter of the 
Associated General Contractors. 

Most of the written statement which I have here is a repetition of 
what other witnesses have told you. I believe there are a few minor 
points that have not been covered. 

One is that in bidding on public work a large part of the bids are 

taken in Washington, D. C. And for firms like myself bidding on 
some of the smaller work, comparatively, we do not maintain a Wash- 
ington office, and therefore it is necessary for us to mail our bids in to 
Washington. 

Now, with the lateness of receiving subbids—and this is universal, 
as you have heard—the Government allows us to revise our bid by 
wire, However, this oie ip legislation would impose an additional 
problem and very probably hi irdship on the general contractor in tr) 
ing to rename a ‘subcontractor at the last minute by wire. It is bad 
enough to have to get your figure revised, and in order to have your 
written proposal in there as is required by law, you have to mail it 
previous to the time that you are able to make a final determination 
on your subbids. 

Then you can revise that by wire. So that you can, even the morn 
ing that the bid is opened, send a wire to the agency involved and have 
them revise your written bid by whatever change you put in your 
wire. 

Trying to rename a subcontractor or a group of subcontractors. 
who might be involved. would impose a further problem, and in my 
opinion hi irdship, on the general contractor. 

Senator Kricore. Question at that point: 30 years ago the Govern 
ment system of letting contracts used to be to have the bids submitted 
in writing, in sealed bid form, at the proposed job. Then those bids 
were forwarded into Washington. And 1 week always elapsed before 
anything was done in Washington on the bids. Then that office was 
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notified as to the result of the bids in that way. I think Navy has the 
custom of letting some of their bids at the particular naval district 
headquarters. 

Mr. Coox. I believe Army does the same thing, Senator. 

Senator Kirgorr. The Army sometimes lets them at the Chicago 
office and sometimes San Francisco and sometimes Washington. It 
has seemed to me that in the past years that has been a hards ship on 
contractors and others, inasmuch as frequently they don’t find out 
about it except through a trade magazine or a rumor or something 
else. The major portion of it is of course filed in Washington, but 
they are filed also all over the country. 

I can see that point you are making there. For instance, you in 
Minneapolis not having a Washington office, would have a hardship 
in filing your bid, and particularly if you were going to the name of 
‘a subconir: actor on that bid and could only change that by wire. 

Mr. Cook. One other point that I do not believe anybody has men- 
tioned specifically: It may not be common practice, but there are 
cases where a subcontractor, whether he be mechanical, or some of the 
other subtrades, will only bid to one general contractor on the job. 
It may be that on the list of those bid ling on that particular public 
job, this particular subcontractor doesn’t care to work with anybody 
except one particular general contractor, and he may bid just that one 
eeneral contractor alone. In that case, this law could very obviously 
work a hardship if, for instance, the low apparent bide ler did not 
include all of the required work in his bid, and upon investigation and 
eXaminations was found to actually have a higher rather than a lower 
bid, and the bid were awarded to the second bidder. He would not 
be named, possib hy, in any ot the bids. And there would be ho 
chance for the general contractor to award it to him, under any 
circumstances, under this. 

Another point: I don’t know whether our association has filed with 
vou the code of ethical conduct. I am not going to take the time to 
read it now. 

Senator Kirgore. Did I not ask for that the other day? Or do we 
have that / 

Mr. KNow.es. You have that. Senator Sparkman filed it for the 
record. 

Mr. Coox. I have the pertinent paragraphs from that. 

My own firm has never been involved nor accused as far as I know 

f bid peddling, so I have nothing to defend as far as our own prac 
tices are concerned. We have done considerably more Government 
work in the thirties than we are in present years, but we are bidding 
on Government work and we intend to continue. 

I don't believe personally that the legislation will accomplish its 
ntended purpose, Senator, for a great many of the reasons stated. 

It seems to me personally that this is strictly an industry problem 
rather than something that can be cured by legislation. We may by 
legislation change the timing or the manner in which the practice is 

a on, but, like any other large industry, we undoubtedly have 

‘ fringe operators both in the general construction field and in the 
caesael acting field, the mechanical contracting field. And I don’t 
think that legislation is going to change those marginal members of 
the industry in their ways of doing things. I think it is merely going 
to change their timing, rather than their ways of doing things 





[S82 FEDERAL CONSTRUCTION CONTRACT ACT 


Senator Kirgore. However, it seems to me, from all the testimony 
I have heard, that possibly the Government itself needs some synchro- 
nization in their ways of handling goods, that various departments 
have their own ways of handling it, and if we had some unified system 
throughout the entire Government of handling these matters we would 
be much better off. What do you think about that? 

Mr. Cook. I am inclined to agree with that, Senator. 

I do not believe that I could agree that a central agency for doing 
all construction work would be desirable. But under the present sys- 
tem, of your decentralized agencies handling various types, if they 
had a uniform system among all the agencies I think that would be 
desirable. 

Senator Kirgorr. Yes. However, under the reorganization plan it 
was intended that General Services would handle all construction other 
than defense construction, and let Defense handle defense construc 
tion. I think that was the general intent and purpose of that. And I 
think that might be easier on the bidders if that were done that 
way. 

Mr. Coox. Uniform rules would help. 

Senator Kirgore. If you had uniformity in there, that would surely 
help. I do think this merits serious study both as to the Govern- 
ment’s position and the contractor’s position. 

Thank you, Mr. Cook. 

Mr. Coox. Thank you. 

Senator Kirgore. We will recess now until 2:30, and Senator Hen 
drickson will be here to preside at that time. 

I will be in as much as I can, but I know I will have to be out a 
considerable time this afternoon. 

(Whereupon, at 12:40 p. m., a recess was taken until 2:30 p. m., this 
same day.) 

AFTERNOON SESSION 


Senator HENDRICKSON. The hearing will come to order. 
The first witness we will hear from this afternoon is Mr. Frederick 


W. Mast. 


STATEMENTS OF FREDERICK W. MAST, JENS OLESON & SONS CON- 
STRUCTION CO., WATERLOO, IOWA, AND WALTER W. MOELLER, 
EXECUTIVE SECRETARY, MASTER BUILDERS OF IOWA, DES 
MOINES, IOWA 


Mr. Masr. Senator Hendrickson, my name is Frederick W. Mast 
and at the same time I should like to introduce Mr. Walter W. Moeller. 
who is the executive secretary of our State organization. 

Senator Henprickson. We are glad to have you here. 

Mr. Masr. He is the head of our industry relations and more or less 
serves as a referee on industry problems. 

As you may have gathered, I am president of the Master Builders 
of lowa,a chapter of the AGC of America, composed of approximate) 
100 general building contractors located throughout the State of Towa. 
A number of these members as well as my own firm from time to time 
bid on Federal projects. 

A number of witnesses this morning were larger contracting firm- 
than we have in an agricultural State like Iowa. T would say of 
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uw hundred members no one of the firms in the last year qualified 
or big business because none of us normally have as many as 500 
employees consistently. 

The preamble of this bill states that it prescribes policy and pro- 
cedure in connection with construction contracts made by executive 
igencies, Whereas, in actuality, it covers only a small fragment of the 
over-all policy. It is the studied rs ys of our association and my 
ywn firm that the substance of the bill includes only a small fragment 
of the over-all policy because of the probab le, though understated, con- 
viction that the determination of such policy 1s the concern primarily 
of the construction industry. If reasoning be consistent, differences 
between segments of the industry are best resolved by the direct par- 
ticipants. 

It is my further personal opinion that from the broad and long 
range viewpoint, the national and State general contractor group ar 
making strenuous efforts to improve cooperation between the various 
nterests, as evidenced by the work on the national level of the AGC 
Ethies and Trade Practices Committee dealing with this type of prob 
lem and the work of the several contract forms and specifications com- 
nittees such as, but not limited to, those with the Corps of Engineers, 
the Bureau of Reclamation and the Bureau of Yards and Docks. 

Legislation of fragments of any subject produce orphans that are 
oon forgotten. Asan ex: imple of this, my own State legislature many 
years ago passed a law requiring clear ce ‘iling heights ” 8 feet 2 inches 
n all habitable dwellings. This figure was arrived at by adding the 
thickness of a sole and double plate of 2 x 4’s to an ‘S-foot stud and 
subtracting the thickness of ceiling plaster and finish flooring, which 
was the standard construction at that time. Now, due to changing 
methods and technology, in many instances we could have produced 
i saving if this height was reduced to a modular dimension of 8 feet. 
Due to pressure of more important legislation, no one has been able 
to get this fragmentary law removed or revised to present-day stand- 
ids. Although the substance of this law and the one proposed are 
lissimiliar, I believe time will show them both to be unnecessary 
egislation. 

Senator Henprickson. You refer there, Mr. Mast. to Senate bill 
O07 7 

Mr. Mast. Correct, S 

Senator Henprickson, I just wanted to be sure we were talking 
hout the same measure, 

Mr. Masr. Of the different groups or segments comprising the 
onstruction industry, the general contractor is the one most concerned 
vith costs and in many instances the final answer as to whether or not 

1 partic ular project will proceed is determined by his ability to ali 
his problem of arriving at the lowest cost. In some instances, suf 
icient subbids are not available. I might explain that. I mean they 
re not available on time. We find that the subbidders, some of them, 
re coming in and some of them are not coming in. Actually, on a 
plicated project, we should have several days to analyze those sub 
ects, and with a subbid telephoned in in our head of the ladder, you 
ust can’t depend on it. Soin ff case like that the venereal contractor 
vill set his own estimators to work there and prepare their own est! 
mates on the construction. This bill, if I understand it correctly, 
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would deny the use of such procedure and in the aggregate would 
undoubtedly raise costs of some projects. 

There is a real and definite difference between a cost-plus and a 
lump-sum contract because in the former the owner assumes the re- 
sponsibility for either increases or decreases of the cost of labor and 
materials in a lump-sum contract the contractor assumes this responsi- 
bility. This bill tampers with this fundamental and time-established 
difference. Speaking now as a private firm, this will probably result 
in our decision, not to bid on some Federal projects that we would 
otherwise bid. The reason for that is that a chance for a profit on 
some of the work is being taken away from it, and there is no adjust- 
ing. Westill have a chance to take a loss on those items but no chance 
for profit on them. In other words, it is just unbalancing the lump 
sum contract against us that much further. Ifa number of firms ar 
rive at this conclusion you will have less competition and eventually 
higher costs as a result of the reduction in the number of firms bidding. 

And this really is an attempt to curb chiseling. It should be left 
to the industrv so as to keep to a minimum the number of people 
involved in its solution. 

Thank you for your attention, Senator. 

Senator Henprickson. Do you have any questions, Mr. Collins? 

Mr. Couiins. Mr. Mast, is there any practice in the industry as far 
as general contractors are concerned, when they are soliciting bids 
from the subcontractors, to get around this last-minute conmmunica 
tion of bids from the subcontractor? Can the contractor say to these 
subcontractors, “Have your bids in by a certain date or a certain hour” ¢ 

Mr. Mast. We do try to do that, but if you get a lower bid later, 
are you going to take it or not, when you are fighting for the lowest 
cost ? 

Senator HenpDrickson. I take it that is your main objection to this 
bill? 

Mr. Mast. Well, the main objection is the fact that, to me, it is the 
whole bill, a matter of industry ethics, and it is only a part of the over- 
all ethics problem. I just hate to see — of it become law and more 
or less put on a different level with the balance of the whole problem 
of ethics. You still have the problem of ethics. 

Senator HENDricKson. You certainly have, definitely. 

Mr. Mast. And I don’t believe that is a matter for legislation. That 
is an opinion of mine, my personal opinion. 

Senator Henprickson. You hold that you can’t legislate good 
morals. 

Mr. Moetier. I might elaborate on this, gentlemen. It happens 
that our association has a major plan room in the State of Iowa. A 
plan room is where the architects and engineers send their plans and 
specifications. We provide a nice, well-lighted room for the sub 
contractors and material suppliers to come in and take off their items 
to qnote to the general contractors. We operate the largest reom i 
the State of Iowa and handle probably 30 to 40 a month, which brings 
us up to quite a number in a year. We are constantly at them to get 
the prices in as fast as possible. Within a couple of months we are 
going to devise this little extra thing to try to bring them in a little 
earlier. We will have a plan there perh: ups a week or so before any of 
them will start to come in and use it. Maybe they haven't known it. 
We are going to start a system of notification out there so that the 
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subcontractors and the material suppliers that use the plan room will 
know earlier that these plans are on file, to help along. 

To help your thinking, as to my judgment in these matters, or my 
opinion, and the merit of my opinion, prior to taking my present 
position as secretary to the contracting association I sold building- 
construction materials for 20 years, and lived very intimately with 
the subcontractors, other material suppliers, the architects, and the 
whole industry. ‘This is bickering that is going on, and it should be 
resolved at the levels that we attempt in Lowa. 

Occasionally a subcontractor will come into my office, close the door, 
and say, “Well, I don't think bill gave me a geod shake on that, 
I think I had the low bid.” We run it down and more often we 
discover that there was some very, very good reason and the sub will 
himself admit it when he is confronted with the actual evidence of 
what determined the use of the bid or him not getting the job. 

I have one little example. About 2 months ago in the bidding of a 
project of about $400,000 in size—it was a se hool projec t—one of our 
contractors called me at noon with bidding going in at 2 o'clock. He 
had just received a painting bid—and it could have been a plumbing 
bid but in this case it was a painting bid. He said to me, “I have never 
had a bid from this man before. I don’t know anything about it. 
He is low, and considerably lower. I don’t know whether to use his 
price. You know that I deal fairly with the subs if I use it. Is 
possible to get some help ¢” 

I said, “Well, he is a good man; we have no complaints against 
him. He is a good painting contractor. We have no quarrel wit! 
the man. We have no complaints. Whether you want to use his 
price or not, if he figures pretty low, the at is a matter for your determ 
ination. You may want to re adjus st it. 

Now, this is 2 hours before the letting. It happened that this gen 
eral contractor was low bidder on the project. About 3 ad: Vs later I 
happened to see this painting contractor in the plan room : and I called 
him back. I said, “Ray, it looks as if you are going to get a job.” He 
said, “Yes, I was afraid of that.” 

I said, “What do you mean /”” He said, “Well, I made a price Mis 
take of a thousand dollars on my bid.” 

I said, ‘When did you discover this?” 

He said, “The night before the letting.” 

I said, *Did you notify the contractors / 

He said, “I did, but 1 forgot this one who got the job.” 

Now, where is the general contractor in a situation like that? 

Mr. Conuins. As a general rule, do the general contractors have 
intimate knowledge of the subcontractors they are dealing with / 

Mr. Mortier. They try to. They watch them. 

Senator Henprickson, I would say generally they do. 

Mr. Moruxuer. But there are always new people coming into the 
business and it is a constant check-up that is needed. The general, 
after all, is the man who is responsible for putting this thing together 
and it is his final judgment that completes the job successfully or un 
successfully. That is all I have for myself. There was another gen 
tleman, R. W. Weitz, who was to be here, and who couldn’t come. 

Senator Henprickson. We will mark it and put it im the record at 
the conclusion of your remarks. The committee is grateful to you 


el 
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gentlemen for coming here and making this contribution to the solu 
tion of our problem. 
(Mr. Weitz’ statement follows :) 


STATEMENT OF RuDOLPH W. Weitz, THE Weitz Co., INc., Des MomNnes, lowa 


My name is Rudolph W. Weitz. I am president of the Weitz Co., Inc., genera! 
building contractors located in Des Moines, lowa. My firm has been in business 
continuously since 1855, and have been associated with it for 30 years. I appre 
ciate the opportunity of making this statement. 

The problem raised by S. 2007 is not new in the industry, but is one which | 
firmly believe cannot be solved by adding to our statutes. It is one to be worked 
out by the industry itself. If every intraindustry problem were submitted t: 
Congress for solution, Congress would hardly have time to do anything else, and 
the present multiplicity of Government laws, regulations, and interpretations 
would only add to the present problems of compliance to a point where we would 
have nothing but utter confusion. 

The chief function of the general contractor is his ability to coordinate all ot 
the work, his knowledge of the proper prices and values, his knowledge of mar 
kets, and his ability to negotiate and deal with labor. The principal contracting 
branches of the Government, the leading engineering societies, and the Americar 
Institute of Architects are all on record in favor of the all-inclusive contract iy 
which the general contractor arranges for and is responsible for all branches ot 
work on the project. If his free and unrestricted right to select sources of sup 
ply of all kinds, including the selection of mechanical contractors, is abridged, h: 
is thereby restricted from exercising his Judgment and performing his services 
upon which his reputation rises or falls. The function for which he is employe 
cannot properly be discharged. 

The chief complaint of the mechanical trades contractors is to the effect that 
the purchasing activities of the general contractors result in “bid shopping” and 
“chiseling.” I submit that to the extent which this practice is undesirable, the 
mechanical contractors, taken as a broad group, are just as much at fault as th 
general contractors as a group. Almost invariably after quotations have bee: 
filed by subcontractors on a project, one or more of these subcontractors wil 
themselves request the opportunity to make changes in their bids if they hav: 
reason to believe that they are not low bidders. This action on the part of thes: 
people who are before you requesting passage of this bill is far more prevalent 
and damaging to their own ethical conduct than any action on the part of th: 
general contractor. This bill is actually one to protect the mechanical contract 
ors from activities of members of their own fraternity. This sort of thing should 
be accomplished by adherence to ethical principles set up by their own trade, not 
by congressional action. 

The preparation and filing of a bid, especially on moderate size and very larg: 
contracts, involves some very practical problems which would be severely ag 
gravated by the proposed procedure, and would be costly to the Government 
During the final 48 hours or so prior to the filing of bids, the contractor receives 
an avalanche of proposals from vendors of all kinds by phone, mail, and wire 
All of these proposals must be analyzed quickly to see that they comply with the 
intent of the plans and specifications. ‘This is the time when the contractor make- 
his mistakes, and to ask that the final choice and selection of the mechanical co: 
tractor be made under these conditions is completely unreasonable, These bids 
do not come to us until the last minute. Regardless of legislation, this will con 
tinue to be the case. The result will be that higher prices will have to be include: 
so that the contractor assures himself of safe bidding. 

Under the bill, the general contractor is permitted the right to state that bh 
will do the mechanical work with his own forces. Many contractors prefer t 
make their own estimate of mechanical trades and not to solicit outside quotations 
until they get the contract. He has no control over this. It is not for the best 
interests of the owner to force the contractor to make these quick decisions in : 
time of substantial pressure in assembling his bid. 

I have endeavored to make this statement as brief as possible. I eould go o1 
With practical examples of the danger of this bill, but believe that the principles 
stated above are sufficient unless the committee desires further on the subject 
Thauk vou very much for your courtesy. 
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Senator Henprickson. Mr. Gordon Wickes. 


STATEMENT OF GORDON WICKES, WICKES ENGINEERING & 
CONSTRUCTION CO., DES MOINES, IOWA 


Mr. Wickes. Yes, Mr. Chairman. 

Senator Henprickson. We are glad to have you here, Mr. Wickes. 

Mr. Wickes. Thank you. 1 think that most of the points in my 
statement here have been brought out before by other people. 

Senator Ifenprickson. For the record, will you state your full name 
and connection. 

Mr. Wickes. Yes. My name is Gordon F. Wickes. My home is in 
Des Moines, lowa, where [ am president of ~ Wickes Engineering 
& Construction Co. of Towa. Our company was organized in 1920 
and now has had over 32 vears of experience in engineering and the 
construction of bridges, ‘helidingn:3 including post offices, and all types 
of radio and electronic stations. The majority of our work for the 
past 20 years has been with various United States Government agen 
cies. The Federal Construction Act of 1952, or this Senate No. 2907 
to my way of thinking, seeks first to complicate the already burden 
some work of the Federal awarding agencies and to increase their 
administrative costs, as well as to tend to raise the cost of construction 
projects. 

Second, to prevent chiseling by the contractor or subcontractor after 
bids have been received. I believe that most of the contractors have 
already gone into these subjects but there are one or two things in my 
talk here, or statement, that I would like to bring out. 

Senator Henprickson. You think this is like locking the barn after 
the horse is stolen ? 

Mr. Wickes. That is right. The main thing is that out in our 
country I don’t believe we have very many chiseling contractors and 
subcontractors. We have very little of that for the reason that we 
find the general contractor who gets one subcontractor to bind against 
another in order to reduce their bids is unethical and his reputation 
for that type of business is soon known and reliable subcontractors 
will not quote him. If they do, they will even add on a little extra 
price because they know that he will ‘probably come around and chisel 
them. 

The reputable general contractors are endeavoring to keep their 
ethics on a high plane, and I know of very few instances where reports 
have gotten out that the general contractors themselves are chiseling 
on the sub. It seems to me, on the other hand, that this bill is to help 
the mechanical experiment contractors with the job of improving the 
othies of their own groups. We feel this is a problem belonging to 
ach group, and the requirements of this bill foreing the general con 
tractors to submit the names of their subcontractors and the amounts 
of their bids on their proposals will cause more harm than good. If 
the general contractors can handle the ethics of their own groups, I 
believe it is up to the expert contracting groups to hold their own 
ethies in line and stop this chiseling. 

Further in my opinion the passage of a bill of this type will defi 
nitely act as a deterrent to submitting bids. IT know that we will be 
reluctant to submit bids under the conditions of the bill, and I believe 
the same feeling exists with many other general contractors. There 
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fore, your competition is lessened, with ensuing increased costs. This 
is a little off to the side, but I can see no more reason for the passage of 
this act for the construction industry than one titled such as the Fed- 
eral Manufacturing Contract Act, which would require the naming 
of all companies to whom materials and subcontract work would be 
awarded. I say that for the reason we happen to be in the manufac- 
turing business, too. Why shouldn't we be required, under a Federal] 
contract, to name the subcontractor to whom we might, for instance, 
award the contractor a lot of radio equipment, for instance? The 
same principle could apply to it. Also, there is no more reason why 
the contractors should be required to give names and amounts of the 
experiment contractors than for a requirement to list costs and ma 
terials and names of the suppliers of all types of such construction 
materials. 

Further, and last, I believe that the act constricts competition which 
is the basis of our American economy and way of life. 

Senator Henprickson. We want to thank you for this statement. 

Mr. Wickes. Are there any questions / 

Senator Henprickson. We appreciate your coming here. 

Mr. Coturns. No, sir; there are no questions from me. 

Senator Henprickson. We will include your statement in the 


record. 
(Mr. Wickes’ statement follows:) 


STATEMENT OF GoRDON F. WICKES, WICKES ENGINEERING & CONSTRUCTION CO., OF 
Iowa, Des Moines, Iowa 


My name is Gordon F. Wickes. My home is in Des Moines, Iowa, where I an 
the president of Wickes Engineering & Construction Co. of Iowa. Our company 
was organized in 1920 and now has had over 82 years of experience in enginee! 
ing and the construction of bridges, buildings, including post offices, and all type 
of radio and electronic installations. The majority of our work for the past 20 
years has been with various United States Government agencies. 

The Federal Construction Act of 1952, in my way of thinking, seeks 

First, to complicate the already burdensome work of the Federal awardin: 

cencies and to inerease their administrative costs, as well as tend to raise th 
cost of constuction projects. 

Second, to prevent chiseling by the contractor or subcontractor after bid: 
have been received 

Regarding the first item, the Government's added task of overseeing the proper 
award of subcontracts by the general contractor in conformance with the bil 
would require a substantial increase in the executive and administrative per- 
sonnel of the contract-awarding agencies and thereby add to the Government's 
costs, 

The general contractor, unable to fully screen the bids of his subcontractor 
to determine which is both the lowest bidder and the most favorable to fit int 
the scheme of the whole project, must accept the bid of the subeontractor when 
he knows to be capable of performing the work even though this subcontractor’s 
bid is substantially higher than the bids of lesser known subcontractors. 

If this bill should become law, the Federal Government would have to increas 
expenditures for administrative purposes and would have to pay a higher price 
for its construction. 

As for the second item about the chiseling contractors and subcontractors, I 
believe that in the Midwest we have very little of this type of chiseling as we 
find that the general contractor who gets one subcontractor to bid against 
another in order to reduce their bids is unethical, and his reputation for that 
type of business is soon known and reliable subcontractors will not quote him 
The reputable general contractors are endeavoring to keep their ethics on a hig 
plane and I know of very few instances where reports have gotten out that th: 
seneral contractors themselves are chiseling on their subhbids. On the other hand, 
it appear that this bill is to help the mechanical specialty contractors with the 
job of improving the ethics of the members of their own groups. We feel that 
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is is a problem belonging to each group and the requirements of this bill fore- 
¢ the general contractors to submit the names of the subcontractors and the 
ounts. of their bids on their proposals will cause more harm than good. If 
e general contractors can handle the ethics of their own groups, I believe it 
ip to the specialty contractor groups to hold their own ethics in line and 

op the chiseling. 

further, in my opinion, the passage of a bill of this type will definitely act 
a deterrent in securing bids. I know that we will be reluctant to submit 
Is under the conditions of this bill and I believe the same feeling exists with 
iny other general contractors. Therefore, Competition will be lessened with 
suing increased costs 

I see not more reason for the passage of this act for the construction industry 
n for one titled such as “Federal Manufacturing Contract Act,’ which would 
quire the naming of all companies to whom materials and subcontract work 
uld be awarded, 

There is no more reason why the contractor should be required to give names 

amounts of specialty contractors than for a requirement to list costs of 

iferials and names of suppliers of all types of construction materials. 

| believe that the act constricts competition which is thé basis of our American 
onomy and way of life. 1 thank you for this opportunity of being before you. 


Senator Henprickson. The next witness is Mr. R. BE. Fulmer. 


STATEMENT OF R. E. FULMER, GENERAL CONSTRUCTION CO., 
COLUMBIA, S&S. C. 


Mr. Fuumer. Iam R. E. Fulmer from Columbia, S. C., president of 
ere: pans gcd Co. Isat here most of yesterd: ay and tod: uy, 
dT have heard about evervthing that I could think of that has been 
entioned several times. So I would rather not read this, but if vou 
ave it on file 

Senator Hrnprickxson. You do with it as vou like. Your whole 


tatement will go into the record. If you want to summarize, that 

ill meht. 

Mr. kurmer. I want to make some comments and emphasize some 

ints that have been brought out repeatedly. I have been in business 

my own company since 1938, in the practice of general contracting. 
[am also directing the AGC in the Carolina branch. 

In analyzing this bill I just can’t see why the bill would be brought 
p. The awarding authorities in the different branches of the Gov- 
ernment have the power now to call for separate bids or to call for 
sting if they so wish, if they see it is advantageous to do so. It is 
lone at times and also in priv: ite industry when the architects or 
warding authorities deem it necessary. I ‘don’t think that the subs, 

a whole, are really in favor of this bill. This similar bill was 
rought up in South Carolina just recently. 

Senator Henprickson. In the legislature there ? 

Mr. Fuumer. In the legislature there. The contractor had meet- 

es with the subcontractors to discuss the merits of the bill, and 
fter discussing it with them at quite some length on several occasions 
juite a few of them changed their mind. It could work against them, 

t was pointed out to them, more than it could help them. 

We asked them to rewrite it and bring it back for a discussion 
mong the architects and contractors and the subs, to see if we could 
really work out something of what they wanted. So far they haven't 
been able to work out just what they do want. ‘The members are 

t familiar with the bill as a whole. If it was put up to a vote of 


23701- 
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membership of the entire subcontracting business, I don’t think that 
they would want it. That is what we found down there. 

Senator Henprickson. I suppose the bill there is still in committe: 
in the legislature ? 

Mr. Futmer. No, sir, they pulled it out themselves at our request 

Senator Henprickson. They withdrew the bill from the legis 
lature ? 

Mr. Furmer. There is no more reason why we couldn’t require thi 
subcontractors to give us a list of their subcontractors, and thei 
sources of material, and then we could take those same and do th 
same they wanted to do here. It could go right on down. That 
would mean that the bill is very socialistic in its final form if that 
should happen. It would split it. 

Well, the construction business is the largest business, I would say 
in the United States: And when it is torn asunder, as this could 
if carried on to the various parts of the business, it couldn’t be buil 
back up. And without the huge construction business, the defens 
effort and a lot of Government work couldn't be done, if it was split 
in as many small units as this thing is possible and capable of doing 

The su eentss actor is an employee of the general wre ctor, thi 
same as material and on down the line. Why should we be required 
to do things that would hurt them, or they will think so, and will co 
the aoenranaen nt mere money, more records, more legislation all th 
way down the line? Iam a firm believer that the least amount of 
legislation is probably the best. That is about the main points. 

| heartily agree with practically all of the comments that I hav: 
heard yesterday and today. I don’t know of any other points that 
need to be brought up. But I can’t see how the bill could possibly be 
worked out. 

Senator Henprickson. You feel, I gather from your oral testimony, 
that all of the things that this bill seeks to accomplish can be accom 
plished under existing law. 

Mr. Futmer. They can be and they are being done. I don’t thin! 
that this bill, in what they claim that they want done—that Is to 
stop sharking—I don’t think this bill has a chance to stop it all i 
less each person wants to stop it themselves. There is caine: to 
keep a man from coming and saying, “I want to cut my price to you, 
I made a mistake.” He may have heard from some other contracto: 
what another bid was. And in the interest of the Government that 
done beforehand would give the benefit of it to the Government. If 
the bids are filed, there wouldn’t be a chance of it. He couldn't 
change the price. It would hurt him a little but it wouldn’t any 
body else. There is nothing wrong with buying anything as cheap 
as you can. 

There is a difference in trading and buying. Contracting is a 
trading business. But there is a difference in trading and shopping, 
that is, buying as cheaply as you can. It is all right to tell a mai 
what you want to do is too high priced, “I am not going to pay that 
price.” The difference between that and “I have another bid below you, 
and I would like to cut down to it”—there is a difference to it. It is not 
necessarily shopping for a bid when you tell a man “You are too high 
and I don’t want to trade with you. I don’t want to pay that much.” 
The thing to do, when working for the Government or buying Tita: 
for it, is to do it as cheaply as we can. I don't see how you are going 
to legislate on that. 
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Senator Henprickson. Mr. Collins, do you want to ask any ques- 
tions ¢ 

Mr. Couns. No, sir; thank you. 

(Mr. Fulmer’s prepared statement follows :) 


STATEMENT OF R. E. FULMER, GENERAL CONSTRUCTION Co., CoLUMBIA, 8S. C. 


My name is R. E. Fulmer, of the General Construction Co., Columbia, 8. C. 
| have been in business since 1938. As a general contractor I have performed con 
tracts for the Government, constructed various public buildings for States, coun- 
ties, and municipalities as well as a volume of privately owned industrial 
buildings. 

While I have never operated under a statute such as is here proposed, I have 
erformed contracts for poltical bodies where separate mechanical contracts 
have been let; also, where political bodies have designated certain subcontractors 
for the mechanical work involved. We have performed enough work under 
these conditions to know that it just does not work out. 

The whole effectiveness of a general contractor is placing the responsibility 
at one source. The Government requires a performance bond of the general 
contractor and it is anticipated that the general contractor will coordinate the 
entire work. The work cannot be done without some top-level authority to 
coordinate the entire undertaking to its ultimate completion. To take from the 
general contractor the right to designate the subcontractor with whom he wishes 
to work, would take from the geenral contractor the ability to coordinate the 
work most satisfactorily. 

The passage of this bill, as I see it, would not beenfit the Government, the 
general public, nor the construction industry as a whole. In fact. I can readily 
see the possibility of increased costs to the owner and the contractor in carry- 
ing out its provisions. It would mean for the owner the keeping of aditional 
records and the cost of additional on-the-job supervisory personnel. While 
ts passage might conceivably benefit a few subcontractors, I fail to see why 
the Government and the general contractor should be penalized to help a few 
subs in solving their own problems. It would seem their problem is something 
to be resolved in their own group and certainly not a matter for Federal 
regulation. 

Che bill as written seems most impractical in its application. When bidding 
for a contract such as housing and other contracts comprising a number of sepa- 
rate building units it could readily occur that the same mechanical contractor 
would not be low on the various groups comprising the whole project. 

Again in a contract involving a number of alternate bids, it is likely that 
a different subcontractor might be low on each of the various alternates involved. 

The bill appears dangerous, an open invitation for collusion, in that a job 
might be set up under the method outlined for selection of subcontractors: Senate 
hill 2907, section 38 (e) “That in case of construction contracts made or awarded 

fter bids pursuant to advertising that such substitute subcontractor shall be 
ne whose name was set forth as a proposed subcontractor in one of the bids 
filed pursuant to such advertising.” 

Further, the bill provides that where any saving in cost is effected in the 
pecialty work by a substitution for any subcontractor named by the general 
contractor in his proposal, such saving is passed on to the awarding agency: 
However, I can find no provision in the bill for passing on to the awarding 
authority any increase in cost effected by such substitution. 

\fter much study and deliberation of the bill it is my honest conclusion that 
its passage would result in increased costs to the Government and the general 

ntractor, unnecessarily prolong completion of a project, and would have failed 
to accomplish anything of real worth. 


Senator Henprickson. Mr. O'Grady, I believe, is the next witness. 


STATEMENT OF HERBERT W. O'GRADY, EXECUTIVE SECRETARY, 
VIRGINIA BRANCH, AGC, RICHMOND, VA. 


Senator HENDRICKSON. Mr. O'Grady is the executive secretary of 
the AGC. 

Mr. O’Gravy. I have a prepared statement and I think it would 
be most effective if I would read it. 
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Senator Henprickson, You treat your testimony just as you wish. 

Mr. O’Gravy. Yes, sir. My name is Herbert W. O'Grady. I am 
the executive secretary of the Virginia branch of the Associated Gen 
eral Contractors of America, Inc., and as such I represent the senti- 
ments in this case of over 60 contracting firms of the State of Virginia. 
My office address is 801 East Broad Street, Richmond, Va. 

The proposed bill, S. 2907, has been carefully studied by the Vir 
ginia branch, and in particular by our board of directors, and the 
conclusion has been drawn that the bill, were it to be passed, would be 
most detrimental to the construction industry for varied reasons which 
I will attempt to outline in my following remarks. Our entire mem 
bership of general contractors and associates was requested to submit 
their sentiments relative to this bill and in not a single case was a 
favorable comment received in spite of the fact that our associate 
membership is composed almost entirely of specialty contractors. Nat 
urally all did not express themselves but I think it significant that no 
favorable comment was received. 

We have at present approximately 60 associate members. 

The primary reason for the inception of general contractors in our 
industry was the necessity for centralized authority and responsibility. 
The complex nature of building construction demands this and a ver \ 
high degree of coordination is required. If a general contractor is to 
retain this responsibility then he must retain the privilege of selecting 
his subordin: ates if he is to properly coordinate this work. The offer 
ing of such a bill as 8. 2907 in our opinion belittles the position of 1 
licensed, registered, and bonded general contractor who is held i 
every respect for the completion of a contract according to the plans 
and specifications. Since this confidence is expected of the genera! 
contractor he cannot assume responsibility of material and workma1 
ship without a free hand in selecting approved subcontractors and 
material suppliers. 

Under existing bidding procedures the last hour prior to the bid 
opening is pure mayhem for a general contractor. Subcontractor: 
attempting to underbid each other are continually changing their bids 
at the last minute or else they retain their bid information until t! 
last minute so that they might have the advantage of every shred « 
information which might become available to them. M: any of the sub 
contractors bidding with a general contractor may not be known to 
the general. Under these conditions a general contractor often wil! 
not have sufficient time to investigate a subcontractor prior to a bid 
opening. He may use the price of an unknown for he always has 
the prices of those firms he knows as a basis for comparison. On a 
recent Government contract at Camp Pickett, Va., a certain subcoi 
tractor’s price was used and the general contractor’s bid was low 01 
the project. After the opening it was found that this subcontractor 
could not furnish bond for the amount of work involved and the work 
was negotiated with another contractor at no expense to the Gover 
ment. This was not bid peddling in any sense of the word. The gen 
eral contractor had not had time to investigate the subcontractor prior 
to the opening of the bid. 

Senator Henprickson. In that case, the work was negotiated wit! 
another contractor. Did the other contractor take the project at thi 
same price? 
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Mr. O’Grapy. I understand it was at slightly increased pri I 
also understand, or at least it is my underst: anding of the matter i ‘ 
case such as that, under the workings of S. 2907, that such increasé 
would—the cost—have to be borne by the Government. The general 
contractor has a tremendous job of organization in putting bids to 
ve ‘ther. Existing bic ling methods of subcontractors do not allow suf 
ficient time just prior to a bid opening to make listings practicable 
The practice of breaking down bids, of deleting certain portions of 
specifications not considered favorable to a particular subcontractor, 
and bidding accordingly, which has grown tremendously in recent 
years, gives overlapping bids to such an extent that listing is impos 
sible. Labor conditions today are so involved and trades are so inter 
locking that it is almost impossible for two subcontractors to bid on 
the same amount of work from the plans and specifications. The term 

“according to plans and specifications” on today’s construction has 
ome to apply only to the general contractor. There is no such thing 
as ac ‘comprehensive subbid in today’s construction. 

Shopping of subbids is not prevalent among reputable general con- 
tractors. Those who follow such a practice unjustifiably are soon 
discovered and create for themselves an unsavory reputation with sub- 
contractors which reacts against them on subsequent work. Various 
subcontractors, by their own admission in a meeting of interested 
parties in this matter held in Richmond in September 1951 stated that 
they were guilty of the same practice of which they accuse the general 
contractors. The ‘vy stated, and I was present at the meeting, that the \ 
do not always place orders with those suppliers whose original quota 
tion produced their original price. If listing them were to be fain 
to all concerned, would it not have to then be extended to require sub 
contractors to list their subs and material supphers¢ That this is 
impractical is plainly evident and is certainly not recommended by 
this association. Subcontractors themselves, in our opinion, are the 
principal shoppers of bids. There exists a case today in Virginia 
where reasonably certain evidence seems to indicate that a subcon 
tractor has set up a dummy general contracting firm, duly licensed, 
for the purpose of obtaining his competitor’s bids prior to bid open 
ings. Contractors can cite numerous incidents of attempts by subs to 
obtain information prior to bid openings and to haggling after open 
ings. The matter is not a legislative one. It should be cleaned up not 
by legislation but by intraindustry cooperation. Subcontractors 
themselves could easily break up bid peddling by simply refusing to 
partic ipate. 

As I have stated before, general contractors do not always know the 
subs whose prices they use. S. 2907 would require that they have 
prior knowledge of a subcontractor, both as to his ability and his 
financial responsibility, even at the risk of using higher bids. This 
could mean, logically, not only increased cost but often the elimina- 
tion of a smaller subcontractor even though he might subsequently be 
found to be quite capable and able to carry through his contract. 
With present-day emphasis on favoring smaller businesses, S. 2907 
would work a hardship on small business giving more and more and 
more contracts to the more renowned firms. I think that is plainly 
evident. If a man had to have prior knowledge, he would cert: ainly 
use those whose prices he had used in the past, and those that he knew 
to be of sound financial standing. Competition would be extremely 
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limited in every respect since a great many contractors in Virgini 

have stated that they would refuse to bid under conditions whic! 
would limit their control on a project but would require of them the 
same responsibility which they now carry. ‘This attitude would neces 

sarily be reflected in higher cost to the Government on all its construc- 
tion work. 

There is a legal aspect to be considered. Should, in accordance with 
the workings of S. 2907, a figure or bid be announced and later it is 
found that the subcontractor does not include the work properly called 
for, or cannot meet the general contractor’s schedule, or there are 
doubts as to his financial ability, then there is always the possibility 
for argument between the subcontractor if he is not awarded the con 
tract and the general contractor, with the Government involved as a 
third party in possible lawsuits. 

The very fact that the practice of listing subbids is not universally 
accepted by architects and the American Institute of Architects shoul 
indicate the general attitude of this group toward it. The practice 
leads to divided responsibility—separate contracts—with the burden 
of supervision and coordination falling on the owner. The increased 
cost in such a case would certainly make construction costs prohibitive 
in an industry already plagued by a too high wage structure and out- 
of-line material prices 

Senator Henprickson. Thank you very much. 

On page 2 of your prepared statement, Mr. O’Grady, you say in 
the last paragraph [reading |: 

This could mean, logically, not only increased costs but often the elimination 
of a smaller subcontractor even though he might subsequently be found to be 
quite capable and able to carry through his contract. 

Could you give us an example of what vou mean by that? 

Mr. O’Grapy. Yes, sir; I think I could. Let’s assume a theoretical 

case where a general contractor is ts aking bids under the workings of 
S.92907. Tf he were not bound by this proposed law. and he got bids 
let’s say it is on plumbing, and he got a bid for $5,000 and another one 
for $10.000 and another one for SG. OOO, 7 he $5.000, whic hi 1S the low 
bid in the case, came from a subcontractor whom he does not know too 
well. He is not too familiar with him. 

The $10,000 bid came from a renowned person that he is familiar 
with. Under S. 2907 he has to use a certain contractor. He will have 
no recourse after the bids go in. He can use the low man; he can use 
the high man. He can use either one. He knows he is going to be 
beund to whichever one he chooses. In the majority of cases he is 
going to take the safe course ; he is going to take the one who he knows 
ean a form after the contract is let, which, in this case, would be the 
high bid. a difference of $5,000 in our theoretical case. The little 
man—the $5,000 bid—will just have to be shoved aside. He may have 
been the low bidder, but it doesn’t necessarily mean that the contractoi 
has to see fit to select him. If we assume another case, where 8, 2907 
would not be effective, the man has the same prices. The normal pro 
cedure would not be to use that high price. He has the low one to 
base a certain reduction on. Maybe he would take a price in between. 
$7.500. Then. after having time to investigate the small man, he would 
award the contract to the small man if the small man were able to 
carry through his job in a satisfactory manner. 
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Se nator Hrenprickson. Do you agree with previous witnesses that 

ie objectives of this bill can be obtained under existing law ? 

“Mr. O'GR ApY. I think that it very easily can be obtained—not easily, 
because it isa problem. There is no question of that. I think it can 
be obtained through intra-industry cooperation. 

Senator Henprickson. Yes, sir, as you said. 

Mr. O’Grapy. Yes, and in our case we are attempting that. We 
have set up a committee to deal directly with committees of these var- 
jous associations who are sponsoring this bill in an attempt to work 
out this very problem. We held one meeting, as I stated, last Septem- 
ber, on the issue which wasn’t too successful. But I am sure that it 
can be worked out within the industry if everyone is willing to co- 
operate. I don’t think it will ever be worked out within the industry 
if the law is ever passed. 

Senator Henprickson. Thank you very much, Mr. O'Grady, and we 
appreciate your contribution to the solution of this rather difficult 
problem. 

Mr. O’Gravy. Thank you. 

Senator Henprickxson. Gentlemen, we will take a recess for about 4 
or 5 minutes, if that is all right with all of the other witnesses. 

( Brief recess. ) 

Senator Henprickson. Thank you for your generosity. 

The next witness will be Mr. Rome. 


STATEMENT OF B. T. ROME, GEORGE HYMAN CONSTRUCTION C0O., 
WASHINGTON, D. C. 


Mr. Romr. My name is Benjamin T. Rome. I am vice ——— 
of the George Hyman Construction Co., Washington, D. C. This 
company and its unincorporated predecessor have been engaged in 
construction work for the various Government agencies since 1906. I 
im also president of the Washington (D. C.) Chapter of the Asso- 
ciated General Contractors of America, Inc. 

As a general contractor, our company would be vitally affected by 
the proposed bill S. 2907, which requires the naming of mechanical 
subcontractors in any bid of Government construction. ‘Therefore, 
we wish to present our arguments against the passage of the bill. 

First, it is often impossible to determine the low subcontractors 
in time to name them in the bid. The mechanical subbids are usually 
received only a few hours before the bid opening. 

Senator Henprickson. For the record, Mr. Rome, will you ex- 
plain why that is sof I think we have some testimony on that. 

Mr. Rome. Yes, sir. I think you folks here asked whether the 
general contractors invite the bids at any specific time. I have been 
with the company about 25 years; and we uniformly, in all of our 
formal invitations to subcontractors, request that they let you have 
the bids 24 hours before our bid is due at the office of the Govern- 
ment. The age of that, of course, is to obtain enough time to 
evaluate the bids and to check them for inadequacies. But in these 
many years hardly ever do we get a bid that much ahead of time. 
First of all, it is human nature to let estimating drag; and probably 
the subcontractors, in spite of the length of time they have, usually 
wait until the last minute. But I find our case is similar to what 
people here have said about other parts of the country; that it is 
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about the same. You have a last-minute rush, just like a madhouse, 
before the bid goes in. The contract documents are usually quit 
clear. They say the mechanical people ave to do thus and so. B 
for their own convenience quite often they omit portions of the wor 
So, bids come in at the last minute, and they say we omit the exeay 
tion, concrete, painting, or various miscellaneous items which belot 
in their branch of the work, and in the last-minute rush you ju 
can’t take time to run down the parts that are missing in order t 
properly evaluate them. That is why I say in this prepared stat 
ment; in the last few hours before a bid opening, the general cor 
tractor is swamped with incoming bids of all trades. Therefor 
it is impossible to make an exact analysis of incomplete subbids: 
The exact low bidder would not be known until later, when any missing 
items could be properly evaluated. 

To that extent, I would be agreeing with the previous witnes 
who said: “In the last-minute rush, if you had a bid from a smalle 
person, you would have to put that aside and not use it beeaus 
it wouldn't be safe to name subcontractors.” It is like getting ma: 
ried; you are stuck with it afterward. There would be quite a co: 
siderable tendency then to throw the work to the well-established 
large people, who have better estimators, who make their bids mor 
complete and who get them in in better shape. Also, in the mechanics 
line, plumbers bid on the plumbing work, and heating people o: 
the heating work. Again, larger people bid on the two together. 
When you get a lot of the last-minute rush, the smaller people are 
not ina rood position to compete with the | Nigger fellows who take 
in both, because in the last-minute rush you can’t always run then 
down to the last fine point. General contractors get to be gamblers 
You just have to spread out the sheets and use your best judgment, 
sometimes even making a guess where the things aren't quite clear. 
It would be extremely difficult to make a hard and fast rule that you 
must name people in certain branches. 

Senator Henprickson. Thank you very much. You may proceed 
with your formal statement. 

Mr. Rome. Furthermore, it is often impossible to determine tli 
low subcontractor’s cause at the time of bidding because of the alter 
nate bids required in most proposals. It is a usual practice among 
Government departments to ask for a price for the entire project 
and, in addition, a number of alternate i. for omitting parts of 
the project, for using cheaper materials, for using a simpler d 
sign. In this way, if the over-all price is i“ high, the agency cu 
accept enough alternates to bring the contract price down to fit the 
appropriation. The number of alternate prices required are ofte 
quite considerable. One large Government project built by our con 
pany had 65 alternate prices in the bid form. Even with a lesser 
number of alternates the low subcontractor often varies according to 
the combination of alternates that is selected. This, of course, is not 
known until the Government agency has opened the bids and made iis 
selection of the alternate prices. This makes it impossible to name 
the low subcontractors in the bid. 

That, of course, is a regular Government practice, in the fact that 
you have the multiplicity of combinations which makes it next io 
impossible quite often to designate a low man. If the Government. 
when opening the bids, finds that the complete project is too high and 
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as to leave off a wing on the third floor and another one over here, 
with that sort of a set-up one of the other subcontractors might be 
ow. That isan item over which the general contractor has no control, 

cause it is only after opening of bids and after the study by the 
Government agency that you know the proper compination. ‘The 
roposed bill is sup posed to regulate the ethics on Government con- 
truction work. Such regulation is not the responsibility of the Fed- 
eral Government. Besides, Government construction is only one part 
of a large and important industry. ‘The true responsibility for proper 
relations rests with the industry itself. ‘The general contractor and 
subcontractor groups can best work out this problem among them- 
elves. 

If I may depart and add further, other witnesses here have testi- 
tied that the industry can get together—the general-contractor and 
ubcontractor groups. I would go further than that to say that the 

ubcontractor groups themse lves. can discipline their indus try. We 
ave large branches of the subcontractor industry in which there is 
no “bid chiseling,” because the members know there is nothing — 
Their industry has taught them not to go behind the other fellow’s 
back and cut the price. We have a fine example of that in es ele- 
vator business, in which there is none, and also in the limestone in- 
dustry. So,even though I and others said that the general contractors 
can work it out with the subcontractors, the subcontractors can them- 
selves work it out. You can’t take a man and beat him over the head 
and say, “You have to cut your price.” All he has to do is to stand 
and say “This is my price, and others have given you their price, 
and we stand and fall on the record, ’ 

The very fact that vou can’t legislate goodness was shown in NRA 
days. There was an interval in which all of the subcontractors were 
required to put their bids in a depository of their own, and the bids 
were to be opened 24 hours in advance of the general-contracting bid. 

Senator Henprickson. You were in the contracting business at that 
time ¢ 

Mr. Rome. I started working in the summer of 1917. I have 
worked at it full time with the construction company since 1926. 
Chere were many cases in which the bids as published by the bid 
Ge positor ies” associ: ition woul | show SO -and- SO as the low bid le ms b ut 
later on, when you go by the construction project, you see some ‘body 
else doing a particular branch. So, there is a case where they tr ied 

) legislate goodness right down the line, and it wasn’t completely 
successful. I would agree with others that it is something that the 
industry can best control itself. 

Mr. Cotirs. You think, if the subcontractors and contractors got 
together, they could eradicate these practices ¢ 

Mr. Rome. Yes: I think so. And, as I said a few minutes ago, the 
subeontractors could do it themselves. They belong to their own asso- 
ciation, and they have meetings just like we do, and they ought to 
decide “Let us hereafter not cut our price.” In other words, since they 
seem to feel it is hurting their business and causing them to lose money, 
all they have to agree to is like the limestone people did or the elevator 
people did: That “We are going to be honorable people and we will 
not cut our fellow members of the same industry.” 

That is a rather narrow way. The best way, of course, is for the 
general contractors and subcontractors, as several people here have 
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said we are going to do, approach it like the Towa representatives and 
Virginia representatives. I think it is best, of course, if they all get 
together and work it out like gentlemen. 

Mr. Cotiins. What is holding it up? 

Mr. Rome. For one thing, I don’t think it is as great a hardship to 
their part of the industry as you would think. I belheve statistics 
would show, at least in our area here, the subcontractors have stayed in 
business longer and wound up with better financial standing than gen- 
eral contractors. So, if they accuse us of hurting them, I think the 
record would show they haven't been hurt too badly. 

Government regulation is not necessary to save the subcontractor 
from the alleged evil effects of “bid peddling.” There is no method by 

\which the general contractor can compel the subcontractor to cut his 

:tice unless the subcontractor is completely willing to do so. All 
fant 3s necessary is self-control on the part of the subcontractor to 
naintain his bid price. 

Besides, the proposed bill controls only the suposed “bid shopping” 
tiat is done by general contractors. It fails to do anything about the 
“pid peddling” practiced by subcontractors when they in turn sublet 
work or when they place material orders 

Also, the bill is discriminatory in that it favors only the three mech- 
anical trades, whereas there are as many as 50 subcontractors on a 
large job. The bill is also discriminatory for another reason. If the 
subcontractor named fails to go through with the contract, and the 
general contractor has to pay someone else a higher price, the loss 
comes out of the general contractor’s pocket. However, if he places 
the subcontract at a lower price, then he must turn the saving over to 
the Government. 


In view of the above facts, we respectfully request that the sub- 
committee report the proposed bill unfavorably. 

Senator Henprickson. Thank you very much. 

Mr. Rome. Thank you for your very courteous attention. 

Senator Henpricxson. Mr. Robert Moyer. 


STATEMENT OF ROBERT MOYER, CHARLES H. TOMPKINS CO0O., 
WASHINGTON, D. C. 


Mr. Moyer. I am Robert A. Moyer. 

Senator Henprickson. Mr. Moyer, it is nice to have you here. You 
may proceed in your own way to present the facts as you see them. 

Mr. Moyer. I represent the Charles H. Tompkins Co., a local firm 
having their headquarters in Washington, and engaged in the con- 
struction industry since 1911. I have been with the company since 
1919. 

The Charles H. Tompkins Co. is not only engaged in the construc- 
tion industry in Washington but they are performing work in many 
States throughout the country. The majority of their projects are 
Federal. 

We are opposed to the proposed bill, S. 2907, for the following 
reasons: 

It is discriminatory in that it protects in essence the subcontractors 
for mechanical and electrical work but gives no protection to their 
subcontractors or the other subcontractors involved in any construction 
work. 
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This bill does not eliminate “peddling” on the part of the mechanical 
and electrical subcontractors of the work which they sublet or the 
materials which they purchase, such as mechanical equipment, insula- 
tion, and various other items involved in their contracts. 

At this ates I would like to point out that it does eliminate ped 
dling before bid time. I wish I could take you into a gene rel con 
tractors estimating department the night hefore a big bid goes in. 
Generally he is working until 3 or 4 o’clock in the morning, the entire 
estimating department. If we assume that a bid goes inut 11 o'clock 
in the morning or 1 o’clock in the succeeding afternoon, his office is 
filled with subcontractors, and many of them are mechanical and elec- 
trical subcontractors, seeking to find out what the low bid is so that 
they can cut under it. They go from office to office, from hotel to hotel, 
attempting to obtain the lowest price that is then available. So ped 
dling is not confined, as indicated by previous Pp gee of the bill 
entirely to general contractors. The proposed bill will result in in- 
creasing the cost to the Government, for it will add to the cost of 
administration of all Government contracts. In addition, it will add 
to the cost of administration on the part of the prime contractor. 

If any money is saved the Government in the working out of their 
contracts, subcontracts, material purchas ses, et cetera, such savings 
is complete ly covered by the renegotiations clause now incor porat ed in 

all defense contracts, and many Government contracts. 

The proposed bill is unworkable in many respects. The average 
bid submitted on the average Government contract contains one or 
more alternates. Each alternate affects the mechanical or electrical 
price, 

I would like to say at this point, we are bidding on a job in West 
Virginia, a Government job, and there are 14 alternates and each al- 
ternate affects mechanical and electrical work. Until it is known 
which alternate will be acce pte <d by the Government it is very difficult, 
in fact, impossible, to determine which mechanical or electrical sub- 
contractor is low. Therefore, to follow the policy set forth | Vv the 
bill. it would become necessary for the general contractor to submit 
with his bid the names of all of the mechanical subcontractors and 
all of the electrical subcontractors. Only in this way could he comply 
technically with the provisions of the bill in the case of contracts 
where there are many alternates. 

I beheve it has been previously explained that there could be any 
: umber of combinations of prices which would make that necessary. 

Under existing associated gener al contractors code of ethics, if a sub- 
contractor feels aggrieved he can file charges with the Associated 
General Contractors against the general contractor. This code of 

ethics gives a subcontractor relief from the very impositions which this 
bill seeks to relieve. 

The proposed bill may foster price fixing on the part of subcon- 
tractors. One cannot be unmindful of the days of the Blue Eagle, 
and I refer to NRA, when bid depositories were the rule instead of the 
exception. The existing bill may bring back a similar or parallel 
situation. Under such circumstances, groups of subcontractors in the 
respective trades could file bids and decide among themselves which 
general contractors they choose to favor. They could also decide 
imong themselves which one of them would take each job. We are 
not saying that this will occur, but we are saying that it is a possi- 





200 FEDERAL CONSTRUCTION CONTRACT ACT 


bility which should be seriously considered by this committee before 
passage or recommendation of the current bill. 

From experience it is known that the mechanical and electrical 
prices on the average contract are not submitted to the general con 
tractor until 1 hour up to one-half an hour before bid time. It would 
therefore be necessary, in a relatively short period of time, to analyz 
the subbids and the name of the low bidder if the proposed bill should be 
passed. This would place a great burden upon the general con 
tractor in that he would not have adequate time to analyze the sub 
bids prior to submitting his general bid. It is therefore possible that 
he might and conceivably could name a bidder who is not actually low. 
This is attributable to the fact that many subcontractors in the mechan 
ical and electrical field fail to bid the job in strict conformance with 
the plans and specifications. Many of them qualify their bids. Such 
qualifications necessitate further analysis in order to determine which 
one is low. Now it has been our experience in the past that on some 
occasions the subcontractor who we have used as the low bidder on 
mechanical or electrical work has, after the contract has been awarded 
to us withdrawn his bid. He has stated that he has made a mistake 
and cannot proceed with the job on the basis of the bids submitted to 
our office. 

There have been many derogatory remarks made by some of the pro- 
ponents of the bill with respect to the ethics of the general contractors. 
Attention is invited to the fact that negotiation for a subcontract. is 
a two-way proposition. This bill, in our opinion, is a bill to protect 
the subcontractor against his own weakness and his desire to obtain a 
contract fora price. There is nothing in the law to prevent the gen- 
eral contractor from obtaining a job at less than his cost. As a mat 
ter of fact, the Government insists that the general contractor sub- 
mit a bid bond to protect the Government against the general con- 
tractor withdrawing his bid. A contract is a meeting of minds. It is 
a joint understanding between two firms or individuals to do some 
thing. It is impossible for any contractor to force a subcontractor 
to take any work unless the subcontractor desires to perform the work. 

It has been stated, I believe, by one of the proponents of the bill 
that much money has been spent by his firm in the making of esti 
mates, and because such sums are expended he feels he is entitled to 
consideration in connection with the awarding of a subcontract. The 
Government has never expressed any concern over the sums expended 
by prime contractors in making of estimates. The records are full 
of estimates for prime contracts where all bids have been thrown out 
and the job has been readvertised because the amount of the original 
bids exceeded the amount of the appropriation. Such expenditures 
have been accepted by general contractors as one of the vicissitudes 
of the business, one of the risks that they assume in entering into a 
competitive business. 

The general contractor has in recent years been burdened with in- 
numerable 1 ‘egulations and laws concerning the conduct of his business. 
He has been required to expend tremendous sums in overhead to 
comply with the laws and regulations pertaining to his business. To 
name a few of the labyrinth of laws and regulations which control 
him, your attention is invited to the following: 

First, there are Wage Stabilization regulations covered by the 
Construction Industzy ‘Council. Then there is the Office of Price 
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Stabilization controlling price ceilings. Next he has National Pro 
duction Administration regulations and there are volumes of those 
to which he must intensely devote his time and attention. There is 
the Miller Act which makes him responsible for the debts of his sub- 
contractors on a Government job. Next comes the Bacon-Davis Act 
which controls wage rates. Of course, there is the Renegotiation Act 
and the Copeland Act, all ‘of which control his business. And if this 
were not enough, he is, in the final analysis, controlled by the capri 
ciousness of contracting officers and heads of departments and thei 
decisions relating to the conduct of his contract. 

I have in mind the Wunderlich case. 1 hope this committee will 
do something about this problem. 

After his contracts are completed, his accounts are reviewed by 
the comptroller who has in some cases ruled that he is entitled to no 
payment because the contracting officer has expended funds without 
the proper authorization. In such cases the general contractor has to 
wait until an act of Congress or some other means is brought forward 
to relieve him of the loss from such problems. After all of these reg 
ulations have been complied with, he has the problem of being a tax 
collector for the Government 

Senator Henprickson. | thought you were coing to miss that one. 

Mr. Moyer. No, sir. In that he is required to make voluminous 
records of withholding taxes and submit the m tothe ¢ rovernme nt. He 
has to submit social security and workmen’s compensation withholding 
umounts, and contribute, of course, to them for the Government. Al] 

oer involve records and countless accounting. When he isthrough 


vith all of the regulations and voluminous record keeping that is re- 
juired by the Government, he still has to comp ly with all of the ion 
regulations, and today, in the majority of instances, has the addi 
tional burden of contributing to welfare funds for the various unions. 
Why should it become necessary to further burden the general con- 
tractor, who is already distraught and suffering from numerous regu 
lations, laws, and paper work, with another law? If the passage of 


lnws to control the construction indus try continues, it is entire ‘ly pos 


sible that you may legislate the general contractor out of business. 

Senator, I do not mean by that that we wish to disregard the un- 
fortunate Wunderlich situation. We hope that something will be 
done in the Wiiy ot legislation to preclude the continuance of that 
unfortunate problem. 

Senator Hrenprickson. I am deeply conscious of the facet. The 
chairman is deeply conscious of the fact that he has that problem as 
part of his labors ahead. 

Mr. Moyer. We advocate that, please. 

This bill, if passed, will eliminate free enterprise. It will minimize 
ompetition. In our opinion, it is unworkable and it will not serve a 
iseful purpose insofar as the construction industry is concerned. As 
i matter of fact, it will v: astly increase the cost to the Government of 
(heir many projects. 

And to repeat that which has been said many times, an old maxim, 
competition is the life of the trade. Let us keep it. 

Senator Hlenprickson. It has been a pretty good maxim, has it not, 
cver the vears ¢ 

Mr. Moyer. Yes, sir. 

Senator Henprickson. Thank you very much, Mr. Moyer. 
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We will hear from Mr. Hauck, Mr. Paul Hauck. The committee is 
glad to have you here and to hear your testimony. You may present 
it as best suits your own style. 


STATEMENT OF J. P. HAUCK, JOHN McSHAIN, INC., ARLINGTON, VA. 


Mr. Hauck. My name is J. P. Hauck and I am representing John 
McShain, Inc., of Arlington, Va. 

Pending bill No. S. 2907 is unnecessary, unwise, impractical and 
detrimental to business for the following reasons. 

The relation between contractor and subcontractor as operating for 
vears has been efficient, satisfactory and desirable from both the con 
tractor’s and the subcontractor’s viewpoints. 

Sufficient time just before bidding is not available to determine al] 
facts we to a subcontract to arrive at a subcontract before sub 
mitting the bid. 

Subcontractors can by means of their own organizations prevent 
submission of lower subbids after the opening of bids. This practice is 
not general and is not indulged in by many subcontractors or con 
tractors. Legislation will not stop this practice. Those that indulge 
in it will do so before the bid is made. This bill would not prevent the 
subcontractor from continuing the practice or from requiring his 
suppliers to engage in the same practice. 

The naming of subcontractors in bids has been tried before and found 
to be very unsatisfactory. 

This bill will result in a higher cost to the Government because it 
limits competition, free enterprise, will impair the supervisory ability 
of the contractor and transfer overhead and administrative problems 
from the contractor to the Government. 

Any difficulty which may exist between contractors and subcon 
tractors can be settled within the industry and is not of sufficient extent 
or nature to warrant legislation. 

This legislation can lead to collusion, will limit competition, inter 
fere with free enterprise, will result in higher cost to the Government. 
will not correct the alleged reason for its inception and, therefore. 
should not be enacted. 

Senator Henprickson. Mr. Hauck, you say it can lead to collusion. 

Mr. Hauck. Yes, sir. 

Senator Henprickson. Can you give me an example of what you 
mean ¢ 

Mr. Hauck. I think it was expressed by one of my predecessors here, 
the fact that the subcontractors could very easily, knowing that one 
of them has to be named in a proposal, hold a meeting and agree or 
arrive at a figure, and say among themselves that this is the figure and 
that is what such and such a contractor will receive. 

Senator Henprickson. They can do that now. 

Mr. Hav ck. They can do that now, but this limits it to one person. 
There isn’t any reason after the bidding or before the bidding, there 
isn’t any reason to analyze their proposal. 

Senator, the problem that arises here, as some of these men have said 
hefore, not to be repetitious, but particularly in large work, is a very 
difficult problem, to prepare a general contr actor’s bid and to present it 
within the time, because, in many instances, the subcontractors them 
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selves are not able to prepare their proposal i in time to give the general 
contractor the information he needs. ‘That isn’t entirely their fault. 

In many instances we have continually asked subeontractors for their 
figures, and we enjoy very excellent relations with subcontractors. We 
have asked them for the figures and they say they are not ready, they 
havent their figures in General Motors or from Westinghouse, or 
from some supply house, or something of that sort, or they are trying 
to get them together for us. So there are many ramifications of a sub- 
contract which makes it extremely difficult and almost impossible to 
analyze a subcontract to the extent that you can, by the time you pre- 
pare your bid, say that this is the subcontractor with whom you are 
going to do business. There are many ramifications which must be 
analyzed thoroughly, and there isn’t time to do it. 

Senator Henprickson. Well, thank you very much, Mr. Hauck. 

Is Mr. Martell here / 


STATEMENT OF F. H. MARTELL, F. H. MARTELL CO., INC., 
WASHINGTON, D. C. 


Mr. Marre... Senator, since a lot of this that I have here will be 
repetitious, [ will go through it as rapidly as I can. 

Senator Henprickson. If you want to, to save your time, you can 
present the statement, formal statement, for the record and then 
summarize it in your own way if you would like to. 

Mr. Marrevs. It is very short and I will go through it rapidly. 

My name is F. H. Martell and I am president of the F. H. Martell 
Co., Inc., general contractors, 1023 Twentieth Street NW... Wash- 
ngton, D.C. 1 have been in the construction business for 50 years 
as engineer, estimator, construction business superintendent, and 
owner of the I. Il. Martell Co. We have approximately $7,000,000 
worth of work under construction at the present time, most of which 
isin the form of general contracts with the United States Government. 

In getting together a bid for the Federal Government on a building 
or other structure, most of the subcontract proposals are not received 
in our office until the day that our proposal must be submitted and 
are usually telephone bids. We do the same as Mr. Rome does. We 
send our request out in writing with return paid cards and request 
the bid for the day before we put our bid in. We find that is prac- 
tically an impossibility. 

Many of these subbids have errors or omissions and are of such a 
nature that many questions must be checked concerning them before 
they can be used with any degree of certainty in making up our over- 
all bid. Last-minute changes in most cases must be made on our 
bid to take care of late bids or bidders changing their quotations. It 
is a = tical impossibility to know with certainty before we submit 
our bid just what subcontractor we will eventually use should we be 
awarded the contract on which we are bidding. Many times relatively 
new subcontractors bid with us. who must be investigated before we 
can award them subcontracts. ‘They should certainly not be excluded 
from consideration because we believe that any qualified subcontractor 
has a right to bid and obtain contracts on United States Govern- 
ment work. 

The bill as proposed places no responsibility on the subcontractor 
to do his section of the work according to specifications and at a 
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specified price. To get the protection asked in this bill the mechan 
ical subcontractor should bid in writing and with a bond similar to 
the manner in which the general contractor now bids with the United 
States Government. 

If the United States Government takes all savings which accrue 
on an individual subcontract, then it should also assume lability for 
excess costs or other subcontracts or other portions of the genera] 
contract. No business can operate when Government assumes all the 
benefits of any savings made and the business assumes all the excess 
costs of errors, hard luck, inflation, et cetera. 

The cure for many of the ills of the mechanical subcontractor is 
in their own code of ethics. Let them quote a fair price and stand 
by it. There could then be no bid shopping. 

The complaints which have been listed by the mechanical subeon 
tractors are those which are inherent in the capitalistic system and 
will always be present. They are limited only by dealing with com 
petent and reputable people ‘and the choice of this lies with the sub 
contractor as well as the general contractor. We are all faced with 
this choice whenever we are purchasing anything. All businesses are 
built on a certain amount of trust and dependability. No amount 
of legislation can change this. 

We see no logical reason why the mechanical subcontract should be 
treated separately, any more than the masonry, plastering, roofing, 
painting, and a dozen or more other subcontracts. If carried to the 
J deg conclusion which is being proposed under bill S. 2907, the role 
of a general contractor would be eliminated and its place would be 
t: ae n by the United States Government and just one more step would 
have been taken toward the elimination of the capitalistic or incentive 
profit system. sitter expe rience over m: ny vears, and in partic ular 
at the present time, shows that the United States Government’s at 
‘ompts to regulate business are poor substitutes for the capitalistic and 
private ownership system. 

We have so many checks and controls at the present time, such as 
renegotiation, corporation taxes, individual taxes, minimum-wage 
laws, compulsory insurance, welfare benefits, social-security benefits, 
and many more restrictions and regulations, that we feel we cannot 
stand any more regulations. Furthermore, a large percentage of our 
office expenses today is spent in trying to keep from breaking some kind 
of a Government regulation. If we tried to remember them all we 
would have no time or energy left for carrying on our constructio) 
work. We can now only hope to make a living and keep out of jail. 

I respectfully request that no new legislation be enacted to regu 
late or confuse our business unnecessarily, any more than it is now 
regulated. Please do not add any more headaches and delays to ow 
business. 

I would just like to add a little something more here off the cuff, 
and that is this: As I mentioned before, if we are going to have to 
name these subcontractors, whether the Government thinks so or not, 
they are going to have to assume some of the responsibility for that 
action. ‘They will have to write their specifications in a different 
manner. They will have to write up a separate specifications that 
will cover all of his work. And as I said before, you will have to bid 
with us with a bid bond just as we bid with the Government, since we 
are held rigidly to that. As one subcontractor, he must assume the 
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responsib ility for covering all of the work, just one more matter. 

We have taken some means here in Washington to try to get our 
subeontractors together with a new organization which we call the 
Construction Contractors Council. That is composed of practically 
all of the general contractors, at least all of the contractors belonging 
to the associated general contractors here. We have with us approxi 
mately 100 of the subcontractors. We formed that organization to 
vet together with the subcontractors, to vet sone of our mutual prob 
lems settled. 

Senator Henprickson, Are you referring now to mechanical sub 
contractors 4 

Mr. Marreti. IT am coming to that. And also jurisdictional dis 
putes and so forth, and vet together and talk over some of our prob 
lems, this among others. However, we find that among the mechanical 
contractors there have been more laggers than among any other branch 
that we a There is not a single electrical contractor who has 
elected to join that organization, and | think we have only six or 
seven of the plumbing and heating contractors who have gotten in 
there Inan atte mpt to get together and iron out some of these problems. 

Senator Henprickson. Why is that / 

Mr. MARTELL. We would lke to know that, too, because we feel 
that we can iron out most of these problems if we 
oo over them. 

Senator HenpricKkson. Is there not some vay vou can find out why 
these mechanical subcontractors have been lagging, as vou say 4 ; 

Mr. M ARTELL, We ll, the re is a matter ot policy among the ele {1 ical 
people. The oy want to keep ther nselves aloof from all of the asso 1 
tion with the other contractors. For what reason I don’t know exactly 
and I don’t care to comment on that here. ; 

| would like to make this comment: Since | have beet in this busi 
ness, I have looked upon it as a profession, and IT am bringing my sons 
nto it, and I have taken an active part in all of the contractor’s activi- 
t1es, and I happen to be one of the national directors at the present 
time. We would lke nothing better than if the subcontractors would 
bid us one bid and then keep quiet, preferably in writing but give 
us a bid saying all they have in their work and never hear from them 
{ vain. We don’t like the shopping. We don’t like to sa that general 
contractors shop bids. Some of them do, but we consider them an 
enemy to our profession, the same as the subcontractors do. But I 
will say this, I think there are 10 times as many requests by subcon- 
tractors to come in and chisel a bid as there are by general contractors 

Again, we would like nothing better if the Vv would give us one bid, 
complete bid, stand by it. If they want to get together before they 
do it, if they want to have bid depository, that is all right, give us one 
Lid, stick to it, and we would like nothing better than that. 

Senator Henprickson. Thank you, Mr. Martell. 

Are there other witnesses who want to be heard today ? 

Thank you all, gentlemen, very much. The hearing is recessed 
subject to the call of the Chair. 

(Whereupon, at 4:10 p. m. the committee was recessed, subject to 
the eall of the Chair.) 


ret tovget her and 
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TUESDAY, JUNE 3, 1952 


Untrep STaTes SENATE, 
SUBCOMMITYEER OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met at 10 a. m., pursuant to call, in room 424 of 
the Senate Office Building, Senator Harley M. Kilgore (chairman 
of the subcommittee) presiding. 

Present: Senator Kilgore. 

Also present: Senator McCellan. 

Tom Collins, professional staff member. 

Senator Kincorr. The committee will come to order. 

Gentlemen, we are supposed to be on the floor at the present time, 
but I agreed to be here: so 1 am going to allow 1 hour for the gen- 
eral contractors and not to exceed an hour for the rebuttal. I have got 
to get this bill out. I have got to get something done on it. A 
lot of this is repetition, and if there is something new, let us get 
that in, so that I ean get back on the floor. 

The first witness is C. Clark Macomber. 


STATEMENT OF C. CLARK MACOMBER, PRESIDENT, GEORGE B. H. 
MACOMBER CO., INC., BOSTON, MASS. 


Mr. Macomber. I have a short statement here, sir, which I would 
like to read and leave a copy with you. I think it is not repetitious. 

Senator Kitgore. All right. You may proceed. 

Mr. Macomper. My name is ©. Clark Macomber and I am presi- 
dent of the George B. H. Macomber Co., Inc., of Boston, Mass., 
who have been general building contractors for over 48 years. I 
have been the president of the company for over 25 years. 

The Macomber Co. are members of the Associated General Con- 
tractors of Massachusetts, a chapter of the Associated General Con- 
tractors of America, and the president of the AGC of Massachusetts, 
Charles Solomon, is vice president of the George B. Macomber Co., 
Ine. 

This statement is made representing the Macomber Co., and the 
65 general contractor members of the Associated General Contractors 
of Massachusetts. 

I wish to oppose the proposed Senate bill, S. 2907, on my own 
behalf and on that of my associates in the AGC of Massachusetts. 
For the sake of brevity, I wish to particularly endorse the statements 
of witnesses on May 20, Messrs. Street, Johnstone and Bronson, whose 
statements I specifically and generally endorse and omit only for the 
sake of brevity. 
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That, sir, is in line with your opening request. 

It is my belief that Senate bill 2907 is a specific special class prefer 
ential type of legislation and that it strikes at the root and heart 
of our American system of free enterprise by providing a favored 
situation for a favored few. For this reason alone, I believe it should 
not be enacted into law nor should any similar proposal be enacted 
into law. 

Proponents of the bill have made the point that bid shopping and 
bid chiseling are unethical practices. With this statement I agree 
and believe that ethics cannot be legislated—that ethics must be 
policed within an industry and not by legislation. 

a nts of the bill contend that bid shopping and bid chiseling 
will be arrested and properly controlled by enactment of the bill. 
With this contention I am in complete disagreement and do not 
believe that bid shopping or bid chiseling would be stopped. 

Proponents of the bill contend that the Government and the gen 
eral pub lic interest would be served by the bill but every completed 
testimony indicates that their special group alone would be the ones 
to profit by the bill and in all instances when inte rragmed by your 
honorable body they have evaded any answers about gain by the 
Government and public interests and have switched to a stopping of 
bid shopping and bid chiseling. 

Proponents of the bill have contended that “unearned profits” have 
been a general practice of general contractors through the use of 
bid shopping and bid chiseling. 

Opponents of the bill, such as Messrs. Street. Johnstone, and Bron 
son have clearly set forth that the general contractor in preparing a 
bid have taken into account unreasonable requests for high prices 
from subcontractors and have reflected proper lesser prices in their 
bids, which in my opinion and based on my experience indic: ates a 
gain for the public interests and the Government Treasury by the us 
of general contractors’ bids and their analysis of proper prices fo1 
subcontract items. 

Comments have been made by the proponents of Senate bill 2907 
that the State of Massachusetts. under General Laws 149, has a State 
statute similar to the proposed Federal statute as it will be in S. 2907. 
They further contend that: 

The operation of General Laws 149 in the State of Massachusetts 
has prevented bid shopping. 

That it has brought better general bidding by general con 
tra ic tors into being; and 

That general contractors are in favor of strengthening the law. 

W e wish to refute such contentions because we are not in accord 
with any of them and believe that the opposite is the fact. 

We outline our thinking of General Laws 149 of Massachusetts 
general law for your a a 

The bidding procedure law in the Commonwealth of Massachusetts, 
General Laws 149. chapter 480, stems from the NRA days of bid deposi 
tories. After NRA was declared unconstitutional, the influence of 
the mechanical trades and the Massachusetts Building and Construe 
tion Trades Department of the A. F. of L. had introduced and 
adopted, chapter 480 of the acts of 1939. This was later amended in 
1941 and that is the present form. 





FEDERAL CONSTRUCTION CONTRACT AC 209 


Quickly, the act provides for taking bids from a general contractor 
for the complete project with a subidivision of his tot al bid into 

Item 1. All the work of the gener: al contractor other than the sub- 
contractors’ work listed in item 2; and 

Item 2. The work of such subcontractors and theis estimates there- 
for as are listed in the proposal form for the general contractor. 

Further, to attain the bid depositories’ provisions, the act provides 
that the subcontractor shall file record copies of his bid with an award- 

ng authority at least 2 days before the date for receipt of the general 
contractor's proposal, Such record copies are not to be opened prior 
to the selection of the gene ‘ral contractor. Within these 2 days, how- 
ever, the awarding authority furnishes to the general contractor, a 
list of the names of the subcontractors who have filed bids with the 
awarding authority and the general contractor is restricted to the use 
of the subcontractors listed in the notice of the awarding authori ty. 

In addition, the awarding authority may, in conference with the 
general contractor, after his selection, subsitute a reg subcontractor 
at a new price for the subcontractor already named by the general 
contractor. Any addition or deduction caused by such substitution 

‘auses an adjustment in the general contractor’s total price. 

The statute is poorly written, shows definite sire nee of confused 
thought, and displays a lack of technical skill in formulation. The 
At of Massachusetts has opposed this law from its inception and 

has labored for clarification. Because of a lack of projects under- 
taken by the Commonwealth and the municipalities therein from 1939 
until after World War II, there was little attention paid to its oper- 
ation. However, since public construction has increased, some of the 
problems the general contractor has encountered are as follows: 

1. General contractors have been selected based upon item 1 and 
not on the complete project. 

2. Record copies of subbids have been opened before selection of the 
general contractor. 

3. Subcontractors have changed their prices after having filed record 
( oples of their bid. 

4. Subcontractors have withdrawn their bids without notifying 
general contractors. 

The union versus nonunion subcontractors who have properly 
filed has been a problem. 

6. Subcontractors have not bid strictly in accordance with the plans 
and their sections of the specifications. 

7. Frequently one bid only is received on a subcontract item. 

8. Where more than one bid is received and the price appears to the 
general contractor to be unreasonable, he has been restricted to picking 
ms of the unreasonable bids. 

Awarding authorities have been favoring local contractors and 
okt ‘ontractors by manipulation. 

10. Selection by the awarding authority based upon favoritism fre- 
quently has resulted in higher costs and poorer quality. 

In general, the general contractors have not known what to expect 
from the various awarding authorities who have put their own in- 
terpretation on the statute and have proceeded in accordance with 
their own interpretation. There has been no uniformity of interpreta- 
tion between the awarding authorities in carrying out the act. 
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The arbitrary manner of interpretation and with injurious results 
to the general contractor caused the AGC of Massachusetts to adopt 
the following vote at their meeting September 19, 1951: 

That the bidding procedure committee (ch. 480) be authorized to take what- 
ever action is necessary to bring about full compliance with the law on public 
works construction. 

Within a month thereafter, in the suit of Allan EF. Gifford et als. 
Valdo A. Getting et als., the association was in court on a job beeclvling 
$11 million. 

Senator Kirgorr. Could you give us the citation of that case? 

Mr. Macomper. Yes, sir. 

(The information referred to appears in the appendix.) 

Mr. Macomper. It was the contention of the association that the job 
hi: . been awarded illegally on two specific grounds: 

. Waiver of the requirement of a per formance bond by a subcon- 
aoe and 
The use of a subbid not conforming to the recorded copy of the 
subbid filed with the awarding authority. 

On April 8, 1952, the Supreme Court of Massachusetts upheld the 
contentions of the AGC and declared the contract invalid even though 
the work had already started. 

The net effect of the procedure here in Massachusetts has been to 
demoralize the general contractor. More and more of them are re- 
fraining from bidding on public work. The alleged bid shopping and 
chiseling which the act was supposed to have eradicated now takes 
place within the 2 days. In other words, a subcontractor requests 
that he be carried in the general contractor’s proposal even though he 
may not be the lowest subcontractor and he guarantees to meet the 
lowest pr ice or go below it. 

Experience indicates that the architects have not been writing their 
specifications in accordance with trade practices and the result has 
been confusion in an attempt to evaluate subbids. 

General contractors frequently have lost control of the direction of 
the job because of the attitude of the subcontractor who feels he has 
been selected by the awarding authority and not the general con- 
tractor. Many of the jobs have had subcontractors’ names who have 
been marginal people without the experience required. There has 
been a general approach to use the cheapest price regardless of com- 
petence. 

In conclusion we would like to strongly report ourselves in opposi- 
tion to Senate bill 2907 or any similar legislation. 

Senator Kiieore. Thank you. 

Mr. Macomper. I will get the citation for you, sir. 

Senator Kizreore. All right. 

Both the citation to the court of Massachusetts and the decision, 
please. 

Mr. Macomper. Thank you. 

Senator Kiteore. H.C. Turner? 


STATEMENT OF H. C. TURNER, JR., TURNER CONSTRUCTION CO., 
NEW YORK, N. Y. 


Mr. Turner. In the interest of conserving time, I will try and brief 
part of this. 
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Senator Kircorr. I will appreciate it if you will do that, and file 
the full statement. 

Mr. ‘Turner. Yes. 

My name is H. C. Turner, Jr. I am president of the Turner Con- 
struction Co., with offices in New York, Boston, Chicago, and Phila- 
delphia. 

We have been in business for 50 years, and during that time we have 
done over 2,000 contracts and over a billion dollars’ worth of 
construction. 

The provisions of this bill which would require general contractors 
to name their subcontractors for plumbing, heating, and electrical 
work are not, in my opinion, either practical or beneficial ‘to the 
Government, general contractor, or the better specialty subcontractor. 

Subcontract bids are usually received by the general contractor only 
. few hours before the general contract bid is due. The subcontract 
bids are often received by telephone, and not in sufficient detail to 
permit the general contractor to check the completeness or sufficiency 
of the bid or possibly the responsibility of the subcontractor if he is 
not known to the general contractor. In addition, bids often include 
many alternates and in such cases the general contractor might not be 
able, in the limited time available, to even determine which subcon- 
tractor had submitted the low bid, and depending upon the acceptance 
of various alternates, the low bidder might not be the same in all cases. 

If subcontract bids were made public, the subcontractor might feel 
he should make the same bid to all general contractors bidding even 
though the cost of his work to him might vary considerably depending 
upon whether the general contractor was organized and able to plan 
the work in a manner which would be beneficial to the subcontractor. 

Subcontractors are usually unable to compute their final and best 
price until after they know who will be the general contractor, how 
he plans to operate the project, to what extent he will coordinate his 
valk with the work of other subcontractors and with the subcon- 
tractor in question. In addition, the general contractor should be left 
free to select that subcontractor who will cooperate and coordinate 
his work with him in the interest of securing the most economical 
result in cost, as well as in time. Thus on the basis of experience, the 
general contractor may determine, after further study and negotia- 
tion, the best result can be achieved by selecting a subcontractor other 
than the one who made the apparent low bid. 

The provisions of this bill would be restrictive on the operations of 
general contractors and, in my opinion, would result in increased cost 
to the Government and would have the tendency to encourage collusive 
bidding. 

The provisions of this bill would, in my opinion, tend to reduce the 
number of general contractors submitting bids on Government proj- 
ects, which might well increase the cost to the Government. 

Many subcontractors would not submit bids under the proposed 
conditions. This is indicated by the fact that in some State where 
specialty contracts are awarded separately, many of the leading sub- 
contractors refuse to bid. This may be partly due to the fact that 
the subcontractor does not know who the general contractor will be 
ind he is unable to determine whether he can operate efficiently and 
idenmiody, prior to the awarding of the general contract. 
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The passage of this bill might well result in other specialty sub- 
contractors asking for a similar law, and, if carried to the extreme, 
general contractors would either become purely brokers or pass out 
of the picture. In such a situation, who would manage, coordinate, 
and expedite the project on an over-all basis? Certainly the Gov- 
ernment architects and engineers are not organized or in a position 
to undertake such work. 

This proposed bill would not be welcome to many of the better qual- 
ified subeontractors since it would tend to prevent them from ob- 
taining work on the preferential basis which their capabilities en- 
title them to. 

I might say there that we have contacted quite a number of sub- 
contractors in the plumbing, electrical, and heating field, and almost 
without exception they have said they would not favor the passage 
of this bill. I have also contacted architects about it, and they have 
indicated they were not in favor. 

Senator Kirgorr. I wonder if you could furnish us with the names 
of some of these people. 

Mr. Turner. For instance, one of the electrical subcontractors told 
me, “I can’t come out publicly against it because I will get in dutch 
with my association.” 

Few contractors, whether they be general or subcontractors, are 
equal in organization, experience, capacity, and ability, and the ability 
to seek or select the best contractor in a field is of great importance to 
the welfare of the industry. Experience has shown that the appar- 
ent low bid may well be an expensive bid when time and cost to 
others is taken into consideration. These problems cannot be solved 
in the short time allowed between the receipt of subcontract bids and 
the submission of a general contract bid. 

It has been said that a law such as provided by this bill is necessary 
in order to protect subcontractors from chiseling by general contrac- 
tors. In other words, the specialty subcontractors desire a law to pro- 
tect themselves from accepting a contract at a price lower than their 
original quotation, or to protect themselves from offering to do the 
work at a price lower than they had originally estimated. No sub- 
contractor is required to accept a job unless he desires to do so. He 
is free to refuse or to accept any offer if one is made by a general 
contractor, and he also should be free to make an alternate proposal 
after he has learned who is to be the general contractor and how the 
work will be managed and coordinated. Any general contractor or 
subcontractor who permits a buyer to determine his price and per- 
suades him to accept it against his best judgment should not be in 
business. 

Many of the complications we have in our economy today have 
resulted from the pressure of small groups who have asked the Fed- 
eral Government to assume some of their duties and responsibilities 
to protect them from their own shortcomings. The construction 
industry should solve its own problems. 

Thank you, sir. 

Senator Kingore. Mr. Budell? 
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STATEMENT BY A. E. BUDELL, INDUSTRIAL ENGINEERING CO., 
NEW YORK, N. Y. 


Mr. Bupeti. My name is A. E. Budell. I have been president of the 
Industrial Engineering Co. for over 40 years, and L am also president 
of the New York chapter of the AGC, known as the Metropolitan 
Builders Association of New York. 

The previous witnesses have outlined the possible effects on the 
building industry of the enactment of this bill. 

Senator Kincorr. Could I ask you one question 4 

Mr. Bupetw. Yes. 

Senator KitGore. The name of your company is the Industrial 
Engineering Co. You yourselves are not a specialty outfit. You do 
general contracting; is that right ? 

Mr. Bupewn.. General contracting and engineering work. We com 
bine the two. 

Senator Kiigore. All right. 

Mr. Bupewn. My observations will take only 3 minutes, and IT will 
confine myself to the practical difficulties of awarding a subcontract 
before the general contract is bid for the entire work. I will not cover 
the effects of the bill on the industry in general. 

Under present conditions when proposals are called by many Gov- 
ernment agencies with dates for submission of bids falling close ‘ly on 
each other, it is only possible for the |: arger subeontraec ting firms, who 
maintain adequate estimating staffs capable of estimating a number 
of jobs simultaneously, who are in a position to cover the field before 
bid deadline. On the other hand, there are many capable subcon 
tractors who are not so equipped and for whom it wouk 5 a difficult 
matter to submit bids to meet a deadline on several jobs a at once. In 
the past, such subcontractors have often awaited the award st a general 
contract before making any attempt to estim: e on the work. If this 
bill were enacted, these subcontractors would be automatic: uly shut 
out from competing on many Government contracts, and concern 
the larger firms would increase their chances immeasurably by bid 
ding as many jobs as possible prior to award. ‘Thus competition 
would be largely limited to a few of the large firms in any given area. 

Under present conditions, a general contractor often has difficulty 
in obtaining more than two or possibly three bids on a mechanical 
trade before bid time. Usually all subbids are not received until the 
last day when time for comparisons and checking of alternate pro- 
posals is extremely short. One bid is often very low or apparently 
out of line as compared with others. The general contractor's dilem- 
ma is in deciding what price to use as his bid is guaranteed. If he uses 
the low price, gets the job, and if the low subcontractor later with- 
draws his bid becs ause of error, the general contractor is in trouble: 
or, if the low subcontractor accepts the job and he later fails to com- 
plete, the general contractor is in just as much trouble. He therefore 
has to make a quick decision as to the real value of the particular work 
in question, taking into consideration any reservations which the bid- 
ders themselves may have made with their bids. 

The real value, in the general contractor’s opinion, will probably lie 
somewhere between the ‘abnor mally low bid and the next higher bid. 
The question of what he will h: ave to pay for the work can only be settled 
later. It may be more or less, it is purely his gamble, and with it the 
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reputation and financial responsibility of the subcontractor is a major 
factor in determining final disposition on all large contracts. In the 
long run, substandard work, delays, wr angling, et cetera, will almost 
always outweigh the direct dollar gain in buying too low. 

The above pattern may have to be followed by a general contracto1 
on a number of items in the short time allowed before submitting his 
all-covering guaranteed proposal. As before stated, because of the 
great amount of Federal and public work being estimated, going in bids 
on many subcontract trades are scarce and those few received are, of 
necessity, prepared in haste to meet unchangeable deadlines. Some are 
overconservative and some may be in error. Therefore, they do not 
necessarily represent the true value of the work, which can only be 
arrived at by a more leisurely consideration of all factors involved. 
As competition is limited to only those few subcontractors who manage 
to submit more or less accurate figures before bid time, the enactment 
of this bill would create a sellers market so far as the subcontractors 
are concerned. On the other hand, the general contractor must com 
pete in a buyers market against generally 10 or 12 bidders with no pro 
tection so far as his profits are concerned. In my opinion the proposed 
bill is discriminating. 

In conclusion, under present operational methods there is no com 
pulsion on the part of a subcontractor to accept a contract at a price 
lower than he considers fair value. The words “bid peddling” has been 
used to exaggerate instances which, in my opinion, have not been gen 
erally prevalent. On the other hand, offers have frequently been re- 
ceived from responsible subcontractors before bid time, which proposed 
a preferential price in return for a tie-up with a particular general con 
tractor. Or the general contractor has proposed such a tie-up with a 
responsible subcontractor before submission of his bid, in return for ; 
preferential price. Thus the purposes of the bill are often voluntar * 
achieved. 

However, the best interests of the trade are, in the long run, best 
served for all concerned, especially those subcontractors who are newly 
organized, by permitting a free market to operate in its traditional 
manner. 

Senator Kiigorr. A question there: What is the normal time now 
allowed between, shall we say, the advertising for bids and the deadline 
for the receipt of the bids? 

Mr. Bupetxi. I would say it varies usually from 15 days 

Senator Kincorr. I am speaking of the Government. 

Mr. Bupetzt. The Government, yes. On Government contracts, I 
would say generally from 15 days to maybe 20 or 25 

Senator Kiicorr. Well, do you not think that that short amount of 
time is detrimental to careful bidding; that if more time were allowed 
the estimating and bidding would be much more carefully done? 

Mr. Bupett. I certainly do, Senator. Except that, human nature be- 
ing what it is, and the contractors usually bidding on two or three 
of these contracts at once, it would naturally delay those they could 
not get it, even though the time was more extended, on many of them. 
I mean, the press of work would particularly affect the subcontractors 
more than the general contractors, because they have to make their 
detailed estimates in time, and no matter what the time allowed has 
been the general practice is that they only get their bids in on the 
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day or the day before the bid goes in, no matter how much time they 
have had. 

Senator Kirgore. But my thought is that if a department is letting 
a bid for a public building, that only allows fifteen days for the general 
contractors to prepare and submit their bids, and it is not exactly time 
enough to do a really careful estimating job there. Am I not right? 

Mr. Bupett. That is right, Senator, but I raise the point as to 
whether that would change the conditions as far as the subcontractor’s 
bid was concerned. 

Senator Kricore. But I am thinking of the Government’s picture. 
I think that the old adage that haste makes waste is true in Govern- 
ment contracting, and in the, shall we say, frenzy to let contracts, for 
instance, sometimes a department has a deadline on an appropriation, 
where something must be obligated, we will say, by the end of June; and 
while the funds may be available, they delay too much in getting ready 
to advertise for their bids, so that they leave the contractor not suf- 
ficient time, nor do the subcontractors have sufficient time, to properly 
estimate the job to get in under that deadline, and they know if they 
do not get in under it there will be no funds. In other words, the 
department cannot grant a stay. 

Mr. Bupetu. I agree with you in general, Senator; although I think 
in these cases where the bids are coming out so fast, there is a different 
condition than might have obtained in ordinary times, where they 
usually have given more time. 

Senator Kincore. That is what Iam bringing out now. 

Mr. Bupewi. Haste is a big issue. 

Thank you, sir. 

Senator Kintcorr. Mr. Tuller? 


STATEMENT OF J. D. TULLER, PRESIDENT, THE TULLER 
CONSTRUCTION CO., RED BANK, N. J. 


Mr. Tutier. My name is J.D. Tuller. Iam president of the Tuller 
Construction Co. of Red Bank, N. J. We have been in business for 
about 29 years. 

Senator, on this point you just raised, 30 days is what they are al- 
lowing now on most Government contracts. 

Senator Kirgorr. It is? All right. 

Mr. Tutter. The case for general contractors making a commit- 
ment on the names of subcontractors at the time of submitting bids 
on construction work is not as simple as subcontractors think it is. 

The hours that immediately precede the opening of bids on any 
large project are hectic ones for those preparing bids. The work is 
often done in hotel rooms, when the place of taking bids is at some 
distance from the contractor’s home office. Subcontractors’ bids are 
constantly coming in by mail, telegraph, telephone, and messenger. 
Some include conditions which have to be evaluated. Some are from 
subcontractors whom the general contractor does not know thor- 
oughly, and hence is unable to judge their reliability, their capacity, 
or whether they are dilatory, and so forth. Some are from firms hav- 
ing the reputation of resorting to legal technicalities at the slightest 
provocation. Some, given verbally over the telephone, are based on 
exclusions which will not become entirely clear until a written quota- 
tion is subsequently received after general contractors’ bids are opened. 
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in some cases, the general contractor may have no subbid at all, or a 
least none that he considers satisfactory, and he must make the bes 
estimate or educated guess that he can. 

Under such conditions, which are not at all uncommon, a genera 
contractor has to make assumptions, take chances, and otherwisi 
handle things so that he can submit a proposal at the appointed time 
In addition to the above, it would be a serious hardship for a genera 
contractor to be required to compile a list of subcontractors previou 
to the time of opening bids, purely on the physical side, due to th: 
very limited time available. 

If this act were in effect, it would deprive the contractor of the flex 
ibility that is essential in managing his work for both economy and 
satisfactory performance. His h: mds would be tied as a result of ; 
commitment made without the opportunity of giving it due considera 
tion. It would also have the general effect of costing the owner, i) 
this case the Federal Government, more money, because general con 
tractors would be obliged to play safe if they are committed to a 
subcontractor whose name they must give at the time of submitting 

their proposal. 

I appreciate that subcontractors have problems—general contrac 
tors have them also. However, it cannot be expected that laws wil! 
be passed to bring about ideal conditions for either general contrac 
tors or subcontractors. The construction industry has functioned as 
it is now fune tioning i in this respect for many years. As a matter of 
self-interest, general contractors are obliged to treat subcontractors 
fairly, in order to hold their good will. “Good subcontractors are a 
great asset to a general contractor; he cannot afford to do anything 


which will prevent him from getting good bids from them on suc 
ceeding jobs. There is, in general, no dearth of subcontractors ; there 
fore, they must find conditions as they are, fairly satisfactory with 
out any special legislation in their behalf. 

Senator Kincore. Thank vou very much, sit 

Mr. Tunier. Thank vou, Mr. Chairman. 

Senator Kincorr. Mr. Chambers? 


STATEMENT OF DUNBAR N. CHAMBERS, PRESIDENT, FARNSWORTH 
& CHAMBERS CO0., INC., HOUSTON, TEX. 


Mr. Cuambers. Mr. Chairman, my name is Dunbar N. Chambers. 
I am president of the Farnsworth & Chambers Co., a firm doing busi 
ness in Houston, Tex., and I offer testimony to the committee in behalf 
of the members of the Houston chapter of the Associated General 
Contractors of America, Inc., who are unanimous in their objection 
to the proposed legislation known as Senate bill No, 2907. 

My testimony reflects the opinions of many contractors, owners, 
architects, and engineers, who by virtue of their many years of experi 
ence in the construction industry, have formed some ideas and prin 
ciples on the most economical and sound ways of handling construc 
tion work and construction contracts. They believe that the proposed 
legislation will result in a tremendous increase in construction costs 
which will ultimately be paid for with tax money, and that in terms 
of benefit to the Government, or to the public, or to the construction 
industry as a whole, this increased cost cannot be justified. 
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In my testimony against the proposed legislation, 1 would like to 
~ uss brie fly the following considerations: 

Direct. increase in cost to the Government. The administration 
if oo bill No. No. 2907 would call for increasing the staff and 
personnel of all the executive agencies involved to include compe- 
tent personnel for the estimating and pricing of construction costs 
of the various mechanical spec li alty work involved. The printing of 
additional sets of plans, specifications, and other materials incidental 
to the construction contract would amount to a considerable increase 

n costs. Provisions of this bill which call for the Judging of the 
qualifications of mechanical contractor ae ed with the bids, would 
nvolve increasing the staff and personnel of the various executive 
wehc les to perform this t: isk, and it ae seem logical that 1f the 
Government is to assume the responsibility of judging and passing on 
the qualific ations of the contractors per forming the mechanical work, 
also assumes sole responsibility for the possible failure of these 
contractors during the construction of the project. 
» Indirect costs to the Government increased. The indirect costs 
which would result from the proposed method ot handling the con 
struction contracts are even greater than the direct, immediate recog- 
nizable costs. In this connection, 1 would like to elaborate in my 
testimony on certain of these indirect costs and how they would al ise 
The situation very frequently arises when the general contractor 
bidding a job receives a low mechanical figure which he is hesitant in 
using in his bid because it looks too low, or he is not familiar with the 
mechanical contractors’ qualifications, or he a not believe all the 
work is figured in that low figure presented to him. Rather than 
submit, in his bid, that low figure, he will ne safe and strike an 
average between the low figure and the second-low figure. Under the 
provisions of this bill, the eeneral contractor in this situation would 
have to submit either the low bidder or the second low bidder. The 
second low bidder may have a figure entirely too high, but to be safe 
the general contractor would submit that figure, and the Government 
iwency would receive from the general contractor a bid much higher 
than they would receive under our present method of submitting bids. 
Other situations arise, such as those caused because of the fact that 
the mechanical bidders are hot required to furnish a bid bond and 
may back out on the bid after award is made to = — contractor, 
nd such as those caused when the low bid received by the owner 
exceeds the mone V ap propriated for the aites’s and the scope of the 
project or the quality of materials used must be trimmed down. 
It is important to consider the time element that exists in the bidding 
* a construction job, especially on the emergency construction pro- 
ams that are now frequent in time of national emergency. Very 
ofte n the geenri al contractor does not receive all of the hecessary sub- 
bids until a few minutes before time to submit his bid to the owner. 
He cannot. possibly check, in those few minutes, the financial qualifi- 
cations of his subbidders, their ability to perform the work, or whether 
they have included in their subbid to the general contractor all the 
work that they should have included in it. This risk is especially 
great when a contractor is bidding construction work in a locale 
strange to him. Under the present system of submitting bids, some 
relief can be his if he finds out after the bids have been received and 
the contract awarded, that the mechanical contractor whose figure 
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he used is, in fact, not financially qualified, or has not included every- 
thing in the bid that should have been included. But under the 
provisions of this bill, the general contractor would be bound to 
the subbidder whose figure he has used. The result will probably 
be that the general contractors will submit a higher bid to the owner 
to offset the possibility of the loss occasioned by being bound to 
the subbidder. 

The nature of the proposed legislation. There are many who 
believe that this proposed legislation is actually unconstitutional in 
that it amounts to legislation for the benefit of one special interest. 
It is difficult to understand the reason for extending preferred treat- 
ment to the mechanical specialty contractors when there are numerous 
other subcontractors, as many as 25 or 30 on some building projects, 
whose interests are similar in nature to those of the mechanical sub- 
contractors. Further, it is the contention of those whom I represent 
that neither the Government, the public, nor the construction industry 
as a whole would benefit from the passage of this legislation, but that 
one special interest would benefit to the detriment of the others. 
Many feel that this proposed legislation is not fully in accord with 
our principles of free and private enterprise and open competition. 
It is interesting to note that, at the present time, the construction busi 
ness is very keenly competitive. The various Government agencies, 
as well as other classes of owners, are benefiting by this condition. 
Recently many Government construction contracts have been let. at 
a figure considerably less than the Government estimate. This is 
largely the result of the general contractors applying all of the 
ingenuity, know-how, and newly developed techniques of construe 
tion they can muster in fi guring how economically a given project 
may be constructed. If the contractors cannot make a saving by 
utilizing their ingenuity “ae know-how, if savings must revert to 
the Government agencies, there is no hari to save and there is 
not that keen competitive spirit which benefits the owner in obtaining 
lower bids. 

One of the primary objections to the present system of submission 

yf bids now voiced by the mechanical contractors is that often the 
contractor with the lowest mechanical bid is not awarded the 
mechanical contract by the general contractor because the bids are 
“shopped.” In this connection, it may be noted that this is a matter 
of ethies within the industry. The mechanical contractors, as a 
group, are as responsible for the existence of this practice when it 
does exist, as are the general contractors as a group, for it does take 
two to make a deal. Certainly matters of ethics within the industry 
are not properly the subject of legislation by any Government legis- 
lative body. 

t. General considerations. There are many general and practical! 
considerations that are significant to the determination of the desir 
ability of the proposed legislation. Situations arise in connection 
with the bidding of any construction project which must be ironed 
out after the bids are received. Some of these situations which have 
come to my personal attention recently are worthy of mention. I 
would like to elaborate, in my testimony, on a few of these situations: 
the considerations that must be made when there are no mechanical 
bids received on a project. One of these is the Veterans’ Administra- 
tion hospital in Shreveport, La., in recent years. There was no 
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mechanical bid received, and the general contractor submitted es 
own. He was way out of line. The Government finally awarded i 
without the mechanical part, and they had to take separate bids later. 

Then there is the situation created when a general contractor re- 
ceives only one mechanical bid and does not know if he has a safe or 
unsafe figure to submit. And just within the last month we were 
low bidders on the Ochsner Foundation Hospital in New Orleans, a 
s4 million project. I canvassed the mechanical subcontractors before 
the job went in, and there were four that indicated they would have 
bids in New Orleans. About an hour before the bid, we had only re- 
ceived one. There were two other mechanical contractors from out 
of the city that did bid, but their price was way out of line. There 
was a tremendous difference bet ween them. But the others could not 
get the material prices. They all four intended to bid but could not 
cet the material prices in time to submit a bid. So there we were with 

ist one bid. We did not know whether it was a good bid or a bad 
bid. 

The serious condition created when the mechanical subbidder las 
ot included everything in his quotation that he should have included 
s another situation. We were low on the new Physical Education 
Building at Texas A. and M. College. One was on plumbing, which 
we couldn't use, and the other we could use and called him In to nevo 
tiate and found out he had left out a great deal of his outside activi- 
ties and several obvious things included under the mechanical speci- 
tications he did not include. It was necessary then to negotiate with 
him. 

These are all risks of the construction game, risks which are taken 
by the general contractor who endeavors to compensate for them by 
developing new techniques, superior know-how, and more economical 
methods of construction. 

It is the opinion of the people whom ] represent that these consider 
ations outlined above should be of significance in determining the dis 
position of the proposed legislation. It is their hope that this legisla- 
tion will not become law. 

Senator Kincorr. All right, Mr. Chambers. Thank you. 

Mr. Cuampers. Thank you. 

Senator Kitcgorr. Mr. Foreman, I understand that you and Mr. 
i: aye sare to wppe ar together. Will you each identify VOurse lves fou 


he record 2 


STATEMENTS OF H. E. FOREMAN, MANAGING DIRECTOR, THE 
ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC., WASH- 
INGTON, D.C., AND JOHN C. HAYES, HAYES & HAYES, WASHING- 
TON, D. C., APPEARING AS COUNSEL FOR THE ASSOCIATED 
GENERAL CONTRACTORS OF AMERICA, INC. 


Mr. Foreman. My name is H. E. Foreman, managing director of 
the Associated General Contractors of Ame rica. 

Mr. Hayes. And my name is John C. Hayes. Iam appearing here 
as counsel for the Associated General Contractors 

Senator Kincore. You are connected with Hayes sand Hayes. Those 
are attorneys ¢ 


Mr. Hayes. Yes, sir. 
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Mr. Foreman. In further identification, our organization repre- 
sents more than 6,100 general contractors throughout the United 
States. There are some 118 composing that membership known as 
chapters and branches. A good many of the same have been repre- 
sented here and have expressed their views. 

Before giving what is in the nature of a summary, I would like to 
have the opportunity to present two letters addressed to you, Senator, 
asking that two groups of statements which came to us be made a part 
of the record. One set is composed of statements by the Ford Twairs 
Construction Co. of Los Angeles, the Olson Construction Co. of Lin- 
coln, Neb., the Consolidated Construction Co. of Woodbury, N. J. 
Each of these three was mentioned by the testimony of George Bb. 
Roscoe of the National Electrical Contractors Association during his 
testimony before the subcommittee on April 29. This is in the nature 
of rebuttal. 

Senator Kingorr. Let the letters and the statements go in. 

(The letters and statements referred to follow: ) 


THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC., 
Washington, D. C., June 8, 1982. 
Senator HARLEY KILGORE, 
Chairman, Senate Judiciary Subcommittee, 
United States Senate, Washington 25, D.C. 


DEAR SENATOR: Attached are statements of three members of the Associated 
General Contractors of America which meet the accusation of bid shopping made 
against their firms by George bB. Roscoe, of the National Electrical Contractors 
Association during his testimony given to your subcommittee on April 29. These 
members are: . 

Ford J. Twaits Co., 449 South Beaudry Avenue, Los Angeles, Calif. 
Olson Construction Co., Inc., 410 South Seventh Street, Lincoln, Nebr. 
Consolidated Construction Co., Inc., 28 Cooper Street, Woodbury, N,. J. 

We request that their statements become a part of the record of hearings on 
S. 2907. 

We also wish to call your attention to four other AGC members whose testi 
mony given on May 21, included refutation of accusations made by Mr. Roscoe 
They are 
Charles L. Harney, Charles L. Harney Co., San Francisco, Calif. 

T. W. Cunningham, T. W. Cunningham, Ine., 38 Columbia Street, Bangor, Maine 
William Salter, Stewart & Williams, Augusta, Maine 
Maury Poze, Del Kk. Webb Construction Co., Phoenix, Ariz, 
Sincerely yours, 
H. FE. ForEMAN, 
Managing Director. 


Forp J. TWAITs Co., 
Los Angeles, Calif., May 19, 1982. 
SENATE JUDICIARY COMMITTEE, 
Washington, D. C. 

GENTLEMEN: My name is Ford J. Twaits. I represent Ford J. Twaits Co., 
contractors and engineers, Los Angeles, Calif. Ford J. Twaits Co. is one of the 
joint venturers holding contract NOy—29870 covering launching facilities, utilities, 
and roads at United States Naval Air Missile Test Center, Point Mugu, Calil 
Other members of this joint venture are Morrison-Knudsen Co., Inc., and Macco 
Corp. Ford J. Twaits Co. is sponsoring the job for the group. 

The facts are that the electrical contract on this project to which Mr. George 
B. Roscoe, director of publie relations and governmental affairs of the National 
Electrical Contractors Association, and secretary of the liaison committee for 
the Mechanical Specialty Contracting Industries, referred to in his testimony of 
April 29, 1952, before the Senate Judiciary Committee, was awarded to the firm 
whose bid was low at the time the job was bid. The name of the firm is John F 
Grady, electrical contractor, 1895 Riverside Drive, Los, Angeles 39, Calif. We 
note that the heating, air-conditioning, and plumbing trades are also members 
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of the Mechanical Speciality Contracting Industries and wish to advise for your 
further information that the contracts for these trades were also awarded to 
the contractors who submitted the low figures at the time the bid was made. 

While it is a fact that the subcontractor who bids in the last hour’s rush of 
completing the general contractor’s estimate and who at that time appears to 
be low, frequently does not develop to be the final low bidder because of con- 
ditions of his bid undivulged at the time it was submitted. This, however, was 
not the case on the above-referred-to contract. 

[| have had 40 years of experience in the construction industry, 32 years having 
heen spent in the construction business on large contracts, many with various 
departments of the Federal Government, ‘Throughout these many years I have 

ind that the practice of naming subcontractors at the time a bid is submitted 
s definitely not in the interest of the Government nor the public. It creates a 
evice by which prices are controlled and probably violates other Federal 

itutes in addition to creating conditions which discourage competent and 
responsible general contractors from bidding desirable work. We have seen 
ilar practices tried by others in the past and given up because it was proven 

t to be in the best publie interest to continue it. 


Very truly yours, 


Forp J. TWAITs, 
General Partin t. 


OLSON CONSTRUCTION Co., 
Lincoln, Nebr., May 16, 1982. 
Re S, 2007, Naming of Subcontractors. 
Mr. H. EE. FoREMAN, 
Managing Director, Associated General Contractors, 
Munsey Building, Washington 4, D. €. 


Dear “boc”: I am sorry for the delay in response to your letter of May 2, 
52. I have been gone from my office most of the time since receipt of your 
letter. 

In accordance with our discussion over the telephone, we had our attorneys, 
Woods, Aitken, and Aitken, write a letter to Mr. George B. Roscoe, a copy of 
vhich was sent to you. To my knowledge, we have had no response from this 
letter to date. 

[am enclosing herewith a copy of a letter that our Denver office sent to Scott 

s. Electric Co., dated April 22, 1952, which was written following a con 
versation between Mr. Scott and our Mr. LaRock. I assume that the complaint 
gainst our company used in the testimony by Mr. Roscoe emanated from Scott 
Bros. The fact is, as pointed out in Mr. Lalock’s letter, that Scott Bros. were 
ot the low bidder on buildings 11, 21, and 22, Atomic Energy Commission, 
Rocky Flats, Colo., but the Miller Electric Co. was, and the electrical subcon 

it Was awarded to Miller Electric Co. at the price quoted to us by them 
ior to the bid opening which was the price used in our bid 

[It appears from this positive proof that much of their testimony is based on 
issumptions and hearsay, and not actual fact 

If this information can be of any value in refuting the testimony used in pro 

iting this legislation, you have our authority to make use of it 

Yours very truly, 
OLSON CONSTRUCTION Co 
By Cart W. OLson. 


APRIL 22, 1952. 
tT Bros. Evectric Co., 
Denver, Colo. 
(Attention of Mr. Scott.) 
GENTLEMEN: Your reply to our solicitation for your proposal on the Bureau 
f Standards project to be constructed at Boulder prompts me to supply you with 
certified list of the electrical bids whieh this office received for the construe- 
nof buildings 11, 21, and 22, Rocky Flats plant project 
You were apparently misinformed as to the status of your bid, and because 
obviously feel that vou were unjustly treated and in order to reetify any 
ious misunderstanding the attached aflidavit is supplied you for the record 
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It goes without saying that you can very well conduct your business with: 
us and we without you; however, it has been and will continue to be the pol 
of this office to award all subcontract work to any qualified responsible bidder 
who supplies us with the lowest bid prior to the opening of prime contract bi: 
To my knowledge we have not been guilty either of discrimination or of 
peddling. 

Due to the unrest of labor, material problems, and the tax situation, I beliey: 
the only enjoyment we can hope to derive from this building business is in tl) 
friends we make and keep, and it is in that spirit that this letter is written. 

Should you desire to discuss this matter further, perhaps at lunch some 4: 
I will be happy to arrange for such an appointment at your convenience. 

Very truly yours, 
OLSON CONSTRUCTION Co 
J. D. LaRoecxk. 


Abstract of electrical bids received by Olson Construction Co. for the construct 
of buildings 11,21, and 22, Rocky Flats plant project 


! 


Building 11 


$58, 750 


61,375 


61. 000 


ty Soll 

70, 350 

76, 315 

ectric 81, 500 
nsel Electric } 82, 000 


id was reduced to $74,000 morning of bid opening date 


STATE OF COLORADO, 


County of Denver, ss: 


I, J. D. LaRock, district manager, do hereby certify that the tabulation of bids 
as hereinabove set forth is a full, true, and correct summary of bids for the 
electrical work to be performed on the above-titled project, received prior to the 
bid opening date for the prime contract bids on said project. 

OLSON CONSTRUCTION Co 
J.D. LaRock, 
District Manager 


Subscribed and sworn to before me this 23d day of April 1952. 
, Notary Public 


CONSOLIDATED CONSTRUCTION Co., INC., 
Woodbury, N. J., May 7, 1952 
Subject: S. 2007 Naming of subcontractors. 
THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC, 
VMunsey Building, Washington 4, D.C. 
(Attention Mr. H. E. Foreman, managing director.) 

GENTLEMEN: This will acknowledge receipt of your letter of May 1, 162 
enclosing a transcript of testimony presented by Mr. George B. Roscoe befor: 
the Judiciary Subcommittee on April 20 in support of the subject legislati 

On page 9 of the transcript we note that in connection with our contract 
construction of four general-purpose warehouses (Corps of Engineers Contr: 
No. DA-36-109 eng. 1357) at Tobyhanna, Pa., the Hughes Corp., Luzerne, P 
have stated that they were low bidders on the plumbing work, but were | 
awarded the contract. ; 

To refute this statement, we are pleased to enclose herewith photostatice copies 
of the Hughes proposal and that of H. N. Gardner, of Seranton, Pa., with who! 
a contract was negotiated for the work. A tabulation of these two bids follow 
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H. N. Gardner, base bid _ £1239. 000 
Addenda No. 2 (see letter December 15, 1951), add_- ; 19, 218 


, 218 
Less excavation (see letter December 15, 1951) OOO 


Net price 38, 218 
The Hughes Corp. base bid, excluding excavation 7, OOO 


In reviewing the above bids, the following facts are apparent : 

1. On the basis of bids received at the time of letting, Gardner's price, including 
the excavation, which Hughes omitted, was $S,000 under the Hughes bid, and 
we, therefore, used Gardner's price in preparing our proposal, assuming it toe 
be complete and correct 
2. Despite the error of omission Gardner made in preparing his original bid, 
his revised price, which we finally agreed to accept, was still 
the Hughes bid On this basis, therefore, a contract was entered into with 
Gordner for $138,218 plus the cost of a performance bond, which was provided 
at our expense 


SS,7S2 less than 


It must be concluded from the above, therefore, that Mr. Roscoe was misin 
formed in regards to this portion of his testimony and that the records should 
be corrected accordingly. 

Regarding the balance of mechanical work on this project, we wish to advise 
that the heating and sprinkler systems were awarded to the company whose low 
bid was received prior to the letting, at the price which was quoted to us at that 
time. Due to the wide variations in the electrical bids received, a Compromise 
price was used and a contract later negotiated with one of the original bidders 
Whom we considered to be competent to perform the work 

To comment briefly on the so-called shopping which is attributed to 
contractors, it is the writer’s experience both in his present capacity and as ar 


gC 
plover ther venersl contract that th OnSist biti of adiustil 
eontrac rices to reflh t the true Vmue oo he rk by « arification of vague and 
nonexistent specifications, elimination of conflicting and sometimes repetitious 
specifications, in addition to obtaining an accurate interpretation of drawings 
which, in the majority of cases, leave much to be desired from the standpoint o 
clarity and completeness of detail 

Combining these elements with an insufficient time allowance in 
prepare a complex cost estimate, and to properly evaluate subbids w 
usually submitted to the contractor at the latest possible date, often verbally, 
seems to summurize many of the risks and uncertainties inherent to public 
bidding 

Certainly the general contractor, if through the employment of competent and 
high-priced engineering assistants can resolve some of this confusion, is entitled 
to whatever savings may accrue as a credit against the innumerable unforeseen 
contingencies of added and nonreimbursable expense that arises on any largs 
SIZE project 

We trust that the foregoing clarifies our position in respect to the Tobyhanna 
job, and sincerely hope that any information contained herein will be helpful in 
presenting the general contractor’s case to the Judiciary Subcommittee 

Very truly yours, 
CONSOLIDATED CONSTRUCTION Co., IN¢ 
Rorerr W. Brown, President. 


THE HucGHes Corp., 
Luzerne, Pa., October 19, 1951. 

Re Construction of General Purpose Warehouses Nos, 2, 3, 7, and 8: Inv. No. Eng 

36-109-—52-28. 
CONSOLIDATED CONSTRUCTION CO., 

Woodbury, N.. 
(Attention of Mr. Padlasky.) 

GENTLEMEN: We propose to furnish all plant, labor, and materials for the 
above referenced project in accordance with plans and specifications as prepared 
by Gilboy, O'Malley, & Stopper, Scranton, Pa. and Philadelphia, Pa., dated August 
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30, 1951, and September 17, 1951, respectively, and addenda 1,2, and 3. Bid items 
to include the following sections of the specifications : 
Section 19—Steam heating system. 
Section 21—Plumbing. 
All for the sum of : $292,000. 
The above price does not include excavating and backfilling. Excavation is 
estimated at 1,800 cubie yards. 
Respectfully submitted, 
THE HUCcHES CorP., 
JosepH A. HuGHes, President. 
{Longhand notation: Total cost 2200 to 2800, All electrical work covered 
under heating is included. Heat exchanger is in plumbing.] 


HI. N. GARDNER, 
Scranton, Pa., October 15, 1951. 

Re Tobyhanna Signal Depot, Tobyhanna, Pa., Heating and Plumbing, Buildings 

2, 3, 7, and 8 
CONSOLIDATED CONSTRUCTION CO., 

28 Cooper St., Woodbury, N. J. 

GENTLEMEN : We propose to furnish labor and material to do the following work 
at the above project. 

Steam heating, specification part 4, section 19, pages 19-1 to 19-12 inclusive. 
Drawings sheet No. 10 of 16 and 11 of 16 on drawings No. 33-02-05. 

For the sum of $159,000. 

Plumbing, specification part 4, section 21, pages 21-1 to 21-12 inclusive. Draw- 
ings sheet No. 12 of 16 on drawings No. 33-02-05 

Roof drains and 4-inch screw galvanized leader piping as shown as detailed on 
sheet 6 of 16 drawings No. 35-02-36. 

We have not included sheet-metal leader, gutters, or sheet-metal work of any 
kind in this estimate. 

We have not ine luded fire insurance in this estimate 

All for the sum of $139,000, 

Respectfully submitted, 
H. N. GarpNner, Contractor. 


H. N. GARDNER, 
Scranton, Pa., December 15, 1951. 
Re Tobyhanna Depot, Warehouse Buildings, plumbing. 
CONSOLIDATED CONSTRUCTION CoO., 
Woodbury, N. J. 

GENTLEMEN: Referring to our proposal of $139,000 for plumbing work on the 
above project 

We loaned a set of plans and specifications from a building supply house and 
only received addenda No. 1 to the specification which we included in our bid. 

On account of addenda No. 2 we are foreed to add $19,218 to our original 
proposal, making a total of $158,218 for the plumbing work with addenda. 

We included $20,000 for excavation in our original bid which you can deduct 
if vou choose to do your own excavation. 

Thanking you for the privilege of estimating, I remain 

Very truly yours, 
H. N. GARDNER, Contractor. 

Mr. Foreman. The second is the group of statements from members 
of the Associated General Contractors who would like to have been 
here but are unable to be present: from M. W. Watson, general con- 
tractor of Topeka, Kans.; Martin K. Eby Construction Co. of Wichita, 
Kans. ; and Paul Smith Construction Co. of Tampa, Fla. ; also a group 
of statements from the Virginia branch, seven in number, that our 
Virginia branch asked to be included as well. 

Senator Kiicorr. All right. 
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Let them go in. 
(The letters and statements referred to follow :) 


THe ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC. 
Washington, D. C., June 3, 1952. 
Senator HARLEY KILGORE, 
Chairman, Senate Judiciary Subcommittee, 
United States Senate, Washington 25, D. C. 


Dear SENATOR: Attached are statements of three members of the Associated 
General Contractors of America who oppose passage of S. 2907 


M. W. Watson, general contractor, National Bank of Topeka Building, Topeka, 
Kans, 

Martin K. Eby Construction Co., 610 North Main, Wichita, Kans. 

Paul Smith Construction Co., 8310 North Rome Avenue, Tampa 6, Fla. 


together with statements from the Detroit chapter, AGC, and the Master 
Builders’ Association, Washington, D. C., AGC, and a statement by the Bryant- 
Davis Electric Co., which is an associate member of the Carolinas branch, AGC, 


Also attached are seven AGC members’ statements sent to the members’ loeal 
association, the Virginia branch, AGC. It was the wish of Herbert O'Grady, 
secretary of the Virginia branch, as stated in his testimony given May 21, that 


4} 


these statements be included in the record of hearings on 8S. 2907. 


B. F. Parrott & Co.; Tuck & Malpass, Ine.; Ivy Construction Corp. : 
Doyle & Russell; John W. Daniel & Co., Inc.; Carpenter Construction Co. ; 
Wise Contracting Co. 


We present these statements with the hope that they will become part of the 
record of your committee's hearings on S, 2907. 
Sincerely yours, 


H. E. ForeMan, Managing Director 


STATEMENT OF M. W. WATSON RE 8S. 2907 


My name is W. M. Watson I am the owner of a construction Company operat- 
ing as M. W. Watson, General Contractor. We currently hold contracts for 
general construction work at Forbes Air Force Base near Topeka, Kans., and 
at the Naval Air Station, Hutchinson, Kans 

I wish to file a very vigorous protest against the passing of any legislation 
which would require a general contractor, when bidding on Government work, 
to name his subcontractors. The naming of subcontractors at the time of bid- 
ding would only tend to confuse the awarding officers as the general contractor 
is held responsible for the entire operation of the job and should be able to use 
his own judgment as to the proper subcontractors to employ. 

We do not always use the lowest subcontract price submitted to us, as we have 
found from past experience that the ultimate final cost of the job is not neces- 
sarily secured by using the lowest subcontract price. Im many instances sub- 
contractors with whom we huve had bad experience wil ibmit the lowest bid 
yet they will cost us far more in our other operations due to delays and unco- 
operative attitude than if we had submitted a general contract bid based on a 
subcontractor who is not the low bidder at the time of the letting. We have had 
some very bad experience in handling jobs where the awarding authority awards 
subcontracts separately from the general contractor. In many instances of this 
kind we have had difficulty in getting the full cooperation of the subcontractors, 
We just recently completed the construction of a building on which the unsatis- 
factory cooperation of a mechanical subcontractor cost us a very large sum of 
money on our general contract. Since the general contractor is held responsible 
for the efficient operation of the job, he should be allowed to select 


ty 


subcon- 
actors of his choice over whom he has control and with whom he is able to 
operate efficiently. 

I feel that no useful purpose will be accomplished by the passage of the pro- 
posed S. 2907 except to create further confusion and increase the final cost of 
the work 
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STATEMENT OF MARTIN K. Expy 


My name is Martin K. Eby. I am president of the Martin K. Eby Construe 
tion Co., Inc., 610 North Main, Wichita, Kans. We currently hold contracts for 
general construction at Forbes Air Force Base, Topeka, Kans., for 31 structures, 
contract amounting to approximately $4,300,000; also at Salina Air Force Base, 
for railroad rehabilitation, contract amounting to approximately $90,000; also 
at Wichita Air Force Base, contract for construction of 7 buildings, contract 
amounting to about $1,500,000, and have just completed the construction of 37 
buildings at the Wichita Air Force Base, where the contract amounted to 
$5,400,000. 

I am very much opposed to the bill introduced by Senators Kilgore of West 
Virginia, Ferguson of Michigan, Sparkman of Alabama, known as 8. 2907, which 
requires general contractors bidding on Federal projects to list the names of 
subcontractors whom they intend to engage and the price quoted by tiiose sub- 
contractors, for the following reasons: 

(1) The bill is written in an effort to assure the mechanical subcontractors 
that the low bidder among them at the time of the opening of bids will be 
awarded the contract for the work, but this bill will not accomplish this result 
There are some subcontractors who are willing to cut under proposals of others, 
and there is nothing to prevent the unscrupulous general contractor from work 
ing with one of these subcontractors in the mechanical trades who offers to take 
the job for a figure somewhat less than the best bid the general contractor may 
have Frankly, we believe in awarding our subcontracts to the low bidder at 
the time of the letting, and we have repeatedly (after being the low bidder on 
work) had to turn down proposals from subbidders on mechanical work who 
learned they did not have the low figure and who were willing to come forth with 
a price less than the low bid at the time of the letting, because some general con 
tractor friend had told the mechanical contractor that there was another 
mechanical bid somewhat less than the bid of this mechanical contractor. 

We are convinced the only way for the mechanical subbidders to assure them 
selves of the fair treatment by the general contractors is to bid only to general 
contractors who make a practice of awarding the job to the reliable and qualified 
mechanical contractor who was low at the time the bids were opened. 

(2) This proposed bill does not take into consideration that oftentimes on 
large projects there may not be over one bid on mechanical work. When such a 
condition exists the subbid may be ridiculously high. A general contractor, 
because he has only one bid, should not be forced to use such bid if he knows it 
is entirely out of line. Furthermore, the Government should not be expected 
to receive bids which are forced higher than they normally would be because of a 
(aw such as is being proposed. 

(3) The proposed law does not take into account the fact that a general con 
tractor may receive a bid on mechanical work from a subcontractor who proposes 
to be a mechanical contractor, but whom the general contractor because of a 
lack of time is unable to determine whether or not the subcontractor is qualified 
to handle the job before the general contractor must turn in his bid. If the gen 
eral contractor is forced to write in the name of such party and later on finds that 
said party is not capable of getting the job done and completing it on time, this law 
would force him to go ahead and use such subcontractor and possibly put up 
with serious delays and losses until the subcontractor threw up the job, or went 
broke. 

(4) This law adds more red tape to the work of the Government agencies 
letting these contracts, which will mean increased expense to the Government 

(5) I consider this law the first step toward making such requirements for all 
the subs a general contractor may use on the job, that is others in addition to 
the mechanical trades. In different parts of the country, general contractors 
make it a practice of subbing out different portions of the work. Out in the 
Middle West, a general contractor subs out less of the work than is subbed out 
in the East, but if this law goes into effect there will be a tendency to force 
more general contractors to set up within their own companies organizations to 
do all of the work of the mechanical trades and will have a tendency to cut out 
these subcontractors entirely. 

(6) This bill requires that where the mechanical work will exceed $5,000, the 
agency shall have estimates prepared covering the cost of the mechanical work 
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before bids are advertised for. Undoubtedly there will be numerous times when 
the agency will not anticipate that the mechanical work will exceed $5,000, there- 
fore they will not go to the expense of preparing an estimate, then when the 
bids come in they will find the mechanical work exceeds $5,000 and, in order 
to comply with the law, they will reject all bids and start over again—all of 
which will cost the Government and the contractors considerable expense, besides 
delaying the project. 

It is true the bill provides that the governmental agency may waive certain re- 
juirements of this bill if abiding by it will delay the project. However, you know 
s well as I do that Government employees are afraid of criticism if they do not 
follow the letter of the law in such matters and are hesitant to take the respon- 
sibility to make a decision which is not strictly in accordance with the regu- 
lations, 


STATEMENT OF Pau H. SMivu, PRESIDENT, PAUL SmMitrH ConsrRUCTION Co., 
TAMPA, FLA. 


Mr. Chairman, I wish to testify in opposition to the legislation proposed in 

LS. 2907 

I have been the head of my construction company since 1921 and our ex- 
perience definitely shows that the maximum value is received by the owner 
with the minimum of interference among the subtrades when the undivided re- 
sponsbility for the project is placed in the hands of one organization—the gen- 
eral contractor. 

There is no reason for a general contractor to discriminate against any par 
ticular subcontractor. It is the responsibility of the general contractor to 
deliver a complete and satisfactory project in the shortest amount of time. To 
lo this he must have absolute control of all work involved and be able to pick 
subcontractors who are able to do the job and are willing to cooperate. Also the 
general contractor must have the time and opportunity to check each subcon- 
tractor’s estimate to see that the bid covers all the items that will be involved. 

It often doesn't.) 

Under the proposed bill subcontractors would be bidding independently on 
each Class of mechanical specialty work based on plans and specifications pre- 
pared by the executive agency for that class of work. This is unworkable since 
t is impossible for any architect or engineer to completely segregate the mechan 

il specialties or to foresee all the small items that can and will come up be- 

veen the several different subcontractors working on the sume job. It is ab 
solutely necessary, in order to produce the most economical project, for the 
general contractor to have full control of all the subcontractors especially the 
electing of the subcontractors, checking their estimates and coordinating the 
vork for which each is to be held accountable. The proposed bill does not 

arantee that the resulting subcontractors will be capable, reliable or cooper 
itive, 

The tendency will be for subcontractors bidding independently to bid higher 
than they would quote to a general contractor on the same item of work, With 
subcontractors bidding independently the tendency would be for the general 
ontractor to add a greater amount for contingencies. Lack of full control 
fall subcontractors will require longer to complete the project and will increase 
the cost, 

So-called “bid peddling” or “bid chiseling™” can be and is indulged in by sub 

ntractors far more than by general contractors. It would be just as logical 
to require mechanical subcontractors to list the names and prices of all their 
suppliers of materials and services as to require general contractors to list the 

mes and amounts of their mechanical subcontractors bids. To require either 

vill add confusion, delays, and additional expense to the project and it will not 

op bid shopping. Bid peddling or bid shopping can take place before bids 
ire filed. It appears that some individuals, with malice aforethought, confuse 
keen competition with bid shopping and bid peddling. The bill could stifle 
mpetition and it could result in collusion and price fixing by subcontractors. 

fhe proposed bill S. 2907 is discrimatory; it would prolong construction and 
wonld impose unwarranted additional expense to the project. Mr. Chairman, 
I respectfully urge an unfavorable report on the proposed bill. 
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THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, 
Detroit, Mich., May 16, 1952 
Senator HARLEY N. KILGORE, 
Scnete Office Building, Washington, D. C. 

DEAR SENATOR KiLGcorE: The membership of the Detroit chapter of the As: 
ciated General Contractors of America, Inc., wishes to vigorously protest tli 
proposed enactment of S. 2907. 

We feel that a legislative measure of this kind can serve no useful purpos: 
but to the contrary will usurp from the general contractor one of his necessiry 
prerogatives, i. e., the right to select the subcontractor Of which he has perso: 
knowledge and confidence to do the most economical and efficient job possib|; 

This bill has the effect of placing an administrative head of a government; 
agency in the position of making final determinations in a field of work entir: 
foreign to him, rather than leaving it with practical construction men w 
years of experience in the tield and who have actual knowledge of the cali} 
of work being performed by the various mechanical specialty subcontractors, 

Not only would a measure of this nature hamper the effectiveness of | 
general contractor but it will also establish more bureaucratic action and « 
trol in a country much overladen with this type of government already as well as 
serve as an additional burden on the long-suffering taxpayer. 

The membership feels that such a bill would open the construction field to 
certain amount of politics and remove it from the enviable position it has long 
occupied as one of the most competitive businesses in the United States—whic! 
has always led to the just result of giving the Gwner the most for his construction 
dollar. 

We of the Detroit chapter hope that this expression of our well-considered 
thoughts will serve as a useful guide to you and your committee during your 
deliberations on this most serious matter. 

Very truly yours, 
Ratpn A, MAcCMULLAN, 
Secretary-Manage) 


Tne MAsters Buiipers’ AssocraTion, INC.. 
District OF COLUMBIA CTTAPTER OF THI 
ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC., 
Washington. D. C., May 20, 1952 
Subject : S. 2907. 
Senator HARLEY KILGORE, 
Chairman, Senate Judiciaru Subcommittee. 
United States Senate, Washington, D.C. 


Deak Str: The purpose of this statement is to record our opposition to the 
enactment of S. 2907. 

This association is composed of 48 of the leading general contractors and 
builders who perform commercial construction work in and around the metr 
politan area of Washington, D.C. This area comprises the District of Columb 
and considerable adjacent territory in the States of Maryland and Virgin 
Collectively, our members construct about SO percent of the large Government 
State, municipal, institutional, and private construction projects in the area, will 
a like percentage of repair and alteration work. 

The bill starts off with section 2 and it is assumed that either the enacti 
clause constitutes section 1, or there is no section 1. 

The proposed bill is not specific as to the purpose for its enactment and 
does not state what benefits are to be expected or to whom benefits might aceru 
Under these circumstances we can only read and interpret its provisions 
determine its purpose and effect, if enacted. 

S. 2907 would institute a radical, complicated, and uneconomical (if not 
possible) departure from the present construction bidding and awarding pro 
cedures of the Government contracting agencies, which have proven through 
their use to be in the best interests of the public, the contracting agencies, t! 
contractor, and the subcontractor. 

The agencies of the Federal Government concerned with the bidding and award 
ing of construction contracts have long followed the policy, and wisely so, of 
placing undivided responsibility upon the prime contractor for completing 
construction contract according to plans and specifications, with the great: 
economy and the least delay. This proven procedure is also the standard practice 
with private purchasers of construction services, 
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This policy relieves the purchaser of construction from dealing separately 
with the many different firms or individuals performing a certain phase of 
the work in each construction job and the necessary additional administrative 
personnel, administrative responsibility, and legal responsibility which would 
be required under the provisions of S. 2907. This bill would multiply the 
problems of the Government contracting agencies and greatly add to construe 
tion costs, 

The bill would require the naming of the subcontractor who is to perform 
the mechanical specialty work at the time the bids are submitted. It is well 
nigh impossible for a contractor to know definitely who his subeontractors 
ire going to be at the time a bid is submitted. Subbids most always are re- 
ceived by the contractor at the last possible minute prior to bid opening time 
This means that the contractor must carefully analyze them later to deter 
mine that they are complete, that the subcontractor is a responsible and quali- 
fied pary, and many other details must be checked. However, at the time the 
contractor submits his bid, and thereafter, he is completely responsible to 
the Government agency both as to guaranteeing his bid price and also as to 
the performance of the work, both of which guaranties are supported by his 
bond. This factor alleviates delay and provides other benefits to the agenes 
mentioned above. The bill itself recognizes that delay will be caused by adopt 
ing the procedures it proposes and it gives authority to the agency head to 
exempt any particular project from its provisions. This certainly forbids 
any uniform application of its provisions and would tend for confusion and 
uncertainty, and possibly unfairness, unless uniformly applied. However, we 
do not feel that any provisions of the bill should be adopted, 

The bill would limit the, prime contractor in the seleetion of his subcon 
tractors in spite of the fact that he has the over-all responsibility for properly 
coordinating and prosecuting the work, and in spite of the fact that he has 
guaranteed the desired results at the lowest price obtainable. It would deprive 
the contractor of the authority to use his knowledge of, and experience with, 
the various subcontractors in organizing a good team so necessary for the 
smooth and efficient prosecution of the work 

Since under present procedure the Government agencies request and receive 
a list of subcontractors for their prior approval, it is difficult to understand 
what this bill proposes To accomplish 

If its purpose is to eliminate so-called bid shopping, sometimes complained 
of by subcontractors, it will not accomplish it. More often than not, it is the 
subcontractor Who approaches the contractor with a proposal to change his 
hid, and this can be done before the submission of bids. Even so, such negoti 
ations are free and voluntary; they are a part of the free-enterprise system and 
are not considered to be evil any more than the shopping of any individual for 
a better price. It is this freedom of negotiation which has permitted a great 
many business ventures to go ahead, thereby creating work and prosperity, 
where otherwise a project might be stifled due to a prohibitive cost 

In view of the foregoing, we respectfully request that vour Committte ree 
mmmend against passage of S. 2907 

Very truly yours, 
Ranpdatrt C. Wyant 
Erecutive Secretary. 


STATEMENT OF WESLEY Davis, Bryant-Davis ELectric Co. oF GREENVILLE, S. C. 


I am Wesley Davis, an electrical contractor. Bill No. S. 2907, would add a 
burden and expense to both the general and subcontractors without benefiting 
the public or the contractors. It also sets a precedent that could start a trend 
eading to additional paper work and expense to the subcontractor. This added 
expense would be passed on to the public by the subcontractor in an increased 
overhead mark-up. 


The added burden on the subeontractor means that he must in every project 
contact all of the general contractors and submit a proposal before the general 
ontractors bid is due. On projects where time is the determining factor, this 
would be impractical 

The authors of the bill apparently recognize this weakness, for they have 


stipulated that in cases of emergency the contracting agency’s head may by 
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pass the law. In such cases there could possibly be subcontractors who fe: 
that the agency head was wrong in determining that the job was an emergen 
and agitate for an investigation. This could end in a lawsuit and be detr 
mental to the public’s welfare in the event the job actually was an emergency) 

Specifying the subcontractors and their quotations could start a trend fo 
suppliers to demand similar treatment, and want all proposals to include the 
manufacturer and prices of all equipment to be installed on the job. In general 
an electrical contractor will not get quotations on all equipment before sub 
mitting a proposal. Doing this would cause greater delay and expense j! 
preparing an estimate, 

The bill further requires that the contracting agency approve a substitute 
subeontractor in the event substitutes must be made. This could lead to a: 
endless argument and loss of time where the contracting agency and con 
tractor do not have confidence in the same subcontractors. 

The bill stipulates that the general contractor remit to the Government 
any contract savings When substitutions of subcontractors are necessary. Ii 
does not require the Government to defray any extra cost that the genera! 
contractor may incur. It is possible in such a case for the general contractor 
to lose even if he can get a substitute to take the work for the general's 
original price, since it is necessary for the Government agency to approvs 
the substitution. 

There is no need for any law such as the bill proposes. Such a law could 
in no way provide a savings to the public. It could conceivably be an expense 
With lawsuits and investigations. 


B. F. Parrotr & Co., INc., 
Roanoke 8, Va., May 8, 1952 
Mr. Hersert O'GRADY, 
Virginia Branch, AGC, Hotel King Carter, Richmond, Va. 

DrAr HERBERT: In response to your letter of May 2 with regard to bill 8. 2907 
which will require listing of subcontractors and subbids by general contractors 
on all Government contracts, I wish to say that I am opposed to this measure 
for the following reasons: 

1. Due to the usual short time permitted by the Government awarding an 
thorities and the almost habitual custom of subcontractors in submitting thei: 
proposals to the general contractors within an extremely short time before the 
general contractors’ bids must be submitted, there is usually insufficient time 
to investigate the subbidder when he is unknown. This would usually result 
in the general contractor selecting someone he would know or one of the larger 
subcontractors of wide reputation even though it is a higher bid, This could 
mean, logically, that often the elimination of a smaller subcontractor even 
though he might be subsequently found to be quite capable and able to carry 
through his contract. With present-day emphasis on favoring smaller busi 
nessess, this could work a hardship throwing more and more business to the 
“Bigs.” 

2. Often on bids which come in tardily, the general contractor in the haste 
and confusion of preparing his final figure does not have the opportunity to prop 
erly analyze some of the subbids. Consequently, where there arises a doubt as 
to whether the subbidder has included everything, he will be prone to choose 
one even at a higher figure which he is sure is a complete bid. Subsequent 
checking of the low bid may prove it to have’been the best one which here agai! 
works a hardship on both the sub and the general contractor. 

3. In addition to the hardships which may be experienced by the subbidder 
noted above, it would well mean that the general contractor may lose a job 
when he is more or less forced to use higher subbids. 

4. An additional hardship may be experienced by the general contractor 
should he in good faith use and list a subbid which may later be rejected by 
the awarding authority should it come to light later that the subbidder did 
not comply strictly with specifications, thus requiring the general contracto! 
to award the subcontract to another at a larger price. 

The above is based on many years of experience in bidding. 

Yours very truly, 
B. F. PARrRorr. 
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Doyitre & RUSSELL, 
Richmond, Va., May 8, 1952. 
Mr. Hersert W. O'GRApvyY, 
Evrecutive Secretary, Virginia Branch, Associated General 
Contractors of America, Inc., Hotel King Carter, Richmond, Va. 

Dear Mr. O'Grady: Reference is made to your letter of May 2 regarding bill 
now in Congress requiring the listing of subcontractors and subbids on all 
Government contracts. This is a dangerous custom for the following reasons: 

Subcontractors’ proposals have to be analyzed very carefully, and due to the 
fact that contractors generally receive their subbids at the last minute, there is 
no time allowed to do the proper investigation, and general contractors have to 
frequently use their own judgment or a bid of their own. 

If the general contractor is successful, then he has time enough to check into 
the subbids and to see if they are in accordance with plans and specifications and 
include all items in the scope of the work covered by subbids. Under the proposed 
law, this cannot be done 

Another item is to see that subcontractors can perform in accordance with the 
schedule required not only by the contract but in accordance with the contractor’s 
schedule without penalty to either party. 

If a figure is announced, and later it is found that the subcontractor does not 
include the work properly called for, or cannot meet the schedule, or there are 
doubts as to his financial ability, then there is alWays a possibility for argument 
between the subcontractor, if he is not awarded the contract, and the general 
contractor This might be a source of wrangling with the Government in this 
as a third party, with possible lawsuits 

The writer cannot see any good that the law will accomplish, and can see a 
great deal of harm 

On some jobs some of the subcontractors’ proposals are a large percentage of 
the contract amount, and they in turn have certain large subcontractors 

If listing is to be done, it may be construed to have a listing down the line to 
sub-subcontractors, and possibly sub-sub-subcontractors 

For your further information this system has been tried in various localities 
for the last 20 vears, and in no case that the writer Knows of has proved 
successful, and in all cases has finally been rejected 

Very truly yours, 
Dorvte & Russ 
Ino. W. Russe 


JoHn W. DANIEL & Co... ING 
Danville, Va., May 7, 1952 
Herrerr W. O'GRADY 
birginia Branch, ixsociated General Contractors of faverica, Tne 


Hotel King Carter, Richmond, Va 

Dean Mr. OGrRavy: With reference to bill S. 2007, which will require listing 
of subcontractors and subbids by general contractors on all Government con- 
tracts, | oppose such a bill, first, because it belittles a licensed, registered, and 
bonded general contractor who is held in all respects for completion of contract 
according to plans and specifications. Since the above responsibility is expected 
of the general contractor he cannot assume responsibility of material and work- 
manship without a free hand in selecting approved subcontractors and material 
suppliers. This privilege is granted by virtue of the fact one is a licensed general 
contractor. Second, it would naturally follow that the same encroachment upon 
the rights of the subcontractor and material supplier would eventually come 
about 

If this should happen, the Government just as well do the work themselves. We 
are opposed to this in principle as violating free enterprise 

Very truly yours, 
Joun W. DANIEL. 
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Tuck & MALPaAss, INc., 
Norfolk, Va., May 6, 1952. 
Re Senate subcommittee hearings on S. 2907, a bill to require naming subcon 
tractors on bid. 


VIRGINIA BRANCH, ASSOCIATED GENERAL CONTRACTORS OF AMERICA, ENC., 
Hotel King Carter, Richmond, Va 
(Attention: Herbert W. O'Grady, executive secretary.) 

GENTLEMEN: With reference to the above bill, we wish to advise that this bill 
in nowise can serve the purpose which the subcontractors have so long been 
confronted with. To begin with, we being general contractors, the different 
types of trades in the construction industry are so interlocking that it is almost 
impossible for two subcontractors to bid on the same amount of work from the 
plans and specifications. Therefore, if the bids of the subcontractor are posted 
along with the general contractor's bid, it is impossible to be be able to determine 
the low bidder. For instance, in the cause of air-conditioning’, electrical work, and 


ventilating, and in some cases heating, there is always a dispute as to who is ta 


furnish certain switch gears, blower motors, and various and sundry other items 
of work. We do not see how the Congress could possibly pass an intelligent bill 
to cope with such complex and unfortunate circumstances of the subcontractor, 
We as general contractors are much in sympathy with the subcontractors in 
respect to their having had their prices shopped from time to time, but at the 
same time we do not believe this is the proper approach to this situation. 

We would appreciate anything the Associated General Contractors can do in 
order to prevent this bill from passing the subcommittee, as we sincerely believe 
that this will only complicate the condition rather than improve it and will cer- 
tainly involve additional expense to the Government in record keeping which is 
at present so overburdened with these unfortunate circumstances. 

Yours vers truly, 
Tuck & MALPASsS, INC. 
PP. W. Macpass, President, 


Ivy CONSTRUCTION CORP., 
Charlottesville, Va., May 5, 1952. 
ASSOCTATED GENERAL CONTRACTORS OF AMERICA, IN¢ 
Hotel King Carter, Richmond, Va. 
(Attention: Mr. Herbert W. O'Grady, executive secretary.) 

Dear Mr. O'GRADY: It is our understanding that in the near future a United 
States Senate subcommittee will hear testimony pertaining to bill S. 2907, 
Which will require listing of subcontractors and subbids by general contractors 
on all Government work We wish to register our opposition to this bill and 
trust that you will have some representative from the AGC at this meeting to 
testify in our behalf 

We do not feel that this move would in any way lower a contractor’s bid and 
would, therefore, be of no saving to the Government whatsoever. It would, in 
fact, probably increase the price of the bids as it would increase paper work and 
necessary detailed explanation before signing the contract. 

One typical example of why we do not feel this would be a good move was 
brought to light by a recent bid which we turned in on Government work. Going 
into the bid we used a certain subcontractor’s price and after receiving the con- 
tract and while trying to line up the subcontractors we found out it was im 
possible for this company to get a bond, This necessitated our negotiating with 
another subcontractor and finally signing with him. This has happened in nu 
merous instances and is one very good reason why we oppose this new bill, 

We trust that you will work toward the opposition of this bill with every 
means available to you. 

With kindest regards, we are 

Very truly yours, 
Ivy CONSTRUCTION Core 
JOHN B. ROGAN 





FEDERAL CONSTRUCTION CONTRACT ACI 233 


CARPENTER CONSTRUCTION CO., 
Norfolk, Va., May 5, 1952 
Re Senate bill No. 2907. 
Mr. Hervert W. O’GRApY, 
Executive Secretary, Associated General Contractors of America, Inc., 
Hotel King Carter, Richmond, Va. 
Dear Hersert: With reference to your letter of May 2 concerning subject 
bill and opposition testimony to be heard on May 13 or 14, we advise as follows: 
We are definitely opposed to this bill, As a matter of fact, such a procedure 
was attempted locally here in Norfolk some years ago through the Builders and 
Contractors Exchange, and it was definitely proven to be not workable 
Regardless of the claim apparently made by the proponents of t 
do not believe that there is prevalent among reputable general contractors an 
unjust shopping of subcontractors’ bids. Those who follow such a practice un 
justifiably are soon discovered and create for themselves an unsatisfactory rep 
utation With subcontractors generally which reacts against them on subsequent 





V¢ 


work. 
We also believe that unscrupulous general contractors can find a way to cir 
culmvent such a provision if they so desire 


Irom the Government standpoint, we believe that the passage of this bill 


would result in higher costs because of more limited competition since tnany 
veneral contractors, probably including ourselves, would refuse to bid on worl 
under such a requirement. On many of the larger Government jobs it frequently 
happens that due to lack of time available for preparation of estimates, or due 
to Government restrictions and controls, or to many other factors, it is impossibl 
for the general contractor to get from the subcontractors a cComprebeusive firm 


1 
| 


bid before the general bids are submitted. Consequently, it becomes necessary 
for the general contractor to use his own judgment in whole or in part as ¢ 


yvirious phase f the work which he ultimately intends to sublet 

Also i | mne of the above facto it ¢ very Vell it eloy that sub 
contractors propos: tithouch made in wood faith, may be higher than war 
ranted due to uncertainties at the time of submittit bid. and that through fur 
ther negotiation and investigation economies may be effected 

Frequently a general contractor may elect to do certain portions of the wor 
that might otherwise be sublet, and he should be free to so negotiate 


We firmly believe that it is to the best interest of all concerned. including 
owner or sponsor, the general contractor and the subcontractors, that the general 
contractor have a free hand to exercise his own judgment, and he should not be 
tied down by arbitrary restrictions, 

Very truly yours, 
CARPENTER CONSTRUCTION Co 
By C. C. CARPENTER 


Mr. Hernert W. O’GRapy, 
Karecutive Secretary, Virginia Branch, IGCOA, Ine 
Hotel King Carter, Richmond, Va. 

Drak Herpert: We have your letter of the 2d advising that a representativ 
of the Virginia branch, AGCA, will appear before a United States Senate sub 
committee to present opposition testimony to a bill which will require listing of 
subcontractors and subbids by general contractors on all Government contracts. 

We are opposed to this bill for several reasons: 

(1) It would divide the authority during the construction of a building and 
leave no one in full control. 

(2) It is liable to cause friction among workers. 
>) It will require more time to erect a building, 

(4) It would make Government work less attractive to general contractors 

Il sat in a meeting with architects, engineers, subcontractors, and general 
contractors where this subject was discussed. During the meeting the sub- 


contractors were asked if they would be willing to turn in to the general con 





t tor a schedule of prices and the names of the manut turers an obbers 
who had quoted them on the project It developed that they do not necessarily 
place orders with those who furnish the quotations. The subeontractor claimed 


the general contractor peddled bids. 1 am sure that if facts were know? 
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you would find that the subcontractor is the real peddler. So, why give a sub- 
contractor special consideration when he is unwilling to give the same con 
sideration to the manufacturers and jobbers? 

Shortly after World War I, when AGCA was a young organization, this sub- 
ject was thoroughly discussed with department heaas of the various branches 
of the Federal Government interested in building contracts, as the subcon 
tractors were then attempting to separate the bids. 

I sat in on these meetings on several occasions and it was finally decided that 
the Government would receive no benefits by such procedure; therefore, the 
plan was abandoned. 

Yours very truly, 
LEE PASCHALL. 


Mr. Foreman. I have prepared, here, a statement of some length 
summarizing the various points that have been made. Time will not 
permit the presentation of this in full, but I would like to have the 
statement printed in the record. 

Senator Kitgore. All right. It may be printed. 

(The statement referred to follows:) 


STATEMENT OF H. E. ForeMAN, MANAGING Director, THE ASSOCIATED GENERAL 
CONTRACTORS OF AMERICA 


My name is H. E. Foreman, managing director of the Associated General Con 
tractors of America. 

The AGC is the national association representing more than 6,000 of the 
Nation’s leading general contracting firms which perform the bulk of construe 
tion undertaken by contract in the United States, 

Members of the association ure vitally concerned with S. 2907 and similar bills 
introduced into the House. In our judgment these bills are contrary to the best 
interests of the Government, of the general contracting industry, of the smaller 
specialty and = subcontractors, and would serve to increase the cost of 
constructiol 

In our judgment these bills have far-reaching effects which are not imme- 

diately apparent to persons not directly connected with the industry. For thut 
reason a number of general contractors were willing to come to Washington from 
various purts of the country at their own expense to present their own views to 
this committee and to make their knowledge and experience available. 
My purpose here is to summarize the principles involved in S. 2907 and similar 
lls, and to point out what general contractors believe are the harmful effects. 
The primary position of the AGC is that the general subject treated by S. 2907 
is a matter of industry practices and industry ethies and therefore is not a sub 
ject for legislation by Congress. We believe that this is a matter which can be 
settled more satisfactorily to all parties concerned, and in the public interest, 
through the improvement of relationships within the industry. 

Because the bill has been supported by witnesses appearing before this com 
mittee, on behalf of general contractors I want to outline the basic principles 
which we believe are involved. There being many principles, I shall treat each 
one as briefly as possible. 


b 


1. Undivided responsibility 

One of the basic principles of sound construction for either a public or a pri 
vate agency is that maximum efficiency and economy are secured when undi 
vided responsibility for construction of the project is centralized in a compe 
tent general contracting firm. 

The general contractor has the important function of creative management to 
plan and coordinate all of the interlocking operations so that a project of speci 
fied quality is completed on time for the lowest possible cost. Normally the gen 
eral contractor has also the financial responsibility for undertaking that function 

The advantages to the Federal Government and others for this centraliza 
tion of responsibility have been set forth in the booklet published by the AGC 
entitled, “Undivided Responsibility—-Key to Lower Construction Costs.” TI be 
lieve that this booklet has already been presented to the committee by Senator 
Sparkm:n, but we will be glad to furnish all the copies you need. 

A further examination of the contract method, which experience has demon 
stated to be the most efficient method for publie construction, is provided in tli 
AGC booklet, The Contract Method of Construction Safeguards Publie Funds 
Coyies of this bill be made available to the committee if you desire. 
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The principles of contracting, and of the bidding and awarding of specialty 
ind subcontracts outlined in these publications, are recognized by the Federal 
iencies which award construction contracts, and their policies and administra- 
tive procedures generally follow these principles. 

The testimony given to this committee on this bill on April 29 by Maj. Gen. 
G. J. Nold, Deputy Chief of Army Engineers, and Commissioner of Public Build- 
ngs W. E. Reynolds confirm the recognition of these principles by these agencies. 

Government agencies have found it distinctly to their advantage to centralize 
the management responsibility for the construction of a project in one competent 
general contractor, 

S. 2907, if enacted, would hamper seriously the general contractor in determin- 
ng Which specialty contractor is best suited for the particular work and there- 
ore, would hamper him in the proper discharge of the responsibilities which 
Government agencies want him to have. 


Legislation of industry practices 


Section 3 of S. 2007 would alter the standard industry practices for the award- 
ng of specialty contracts and would, in effect, constitute legislation to regulate 
ndustry practices and ethics. 

The associations which support this bill have complained of bid shopping by 
general contractors, They glossed over the more prevalent practice of bid ped- 
dling by subcontractors, which consists of offering to cut the subbid to any figure 
vhich will make it the lowest. 

Neither bid shopping nor bid peddling are recognized as good business practices 

the industry, nor condoned by codes of ethical conduct so far as we know 
The practices come within the classification of business relationships, and as 
such we'do not believe that they are a proper subject for legislation, or can be 
cured by it. 

The Associated General Contractors’ Code of Ithical Conduct has a separate 
section which recognizes the need for fair dealings by the general contractor with 
subcontractors and those who supply materials, Senator Sparkman has pre- 
viously introduced into the record that portion of the code. If you wish, | will 
he pleased to offer for the record the complete code which was originally adopted 
n 1925, and which was restudied and reapproved in 1947. Through the years 
the Associated General Contractors has stood behind this code, and we believe 
that our efforts have met with much success. 

To make the record complete, the Committee may wish to have copies of the 

codes of ethics of the associations supporting the bill. 

Here IT would like to submit for your consideration a copy of a letter which 
I wrote at the direction of the Associated General Contractors’ executive com 
nittee on May 19, 1950, to the National Electrical Contractors Association, 
National Association of Master Plumbers, and the Heating, Piping and Air Con- 
litioning Contractors National Association. 

In that letter the conclusions of our executive committee at that time were 
tated in part as follows: “That the problems of handling specialty contracts 
for building construction are porblems of harmonious industry relationships for 

hich both general contractors and specialty contractors have responsibility for 
fair dealings; that they are not problems which are solved by subjecting the 
construction industry to further Federal or State legislation and regulation.” 

Our opinions have not changed, and we recommend that the committee take 
no steps to enact S, 29007 or similar legislation. On behalf of Associated General 
Contractors and its members, I can state that we will continue to offer our 
cooperation toward the harmonious settlement of industry problems. 


> 


Volume of work affected 


S. 2907 would apply only to construction contracts awarded by the Federal 
Government. During 1951 the total volume of new construction in the United 
States was estimated by the Departments of Commerce and Labor at approxi- 
mately $30 billion. Federal contracts amounted to approximately $2.7 billion, 
r something less than 10 percent of the total. 

It does not seem advisable to us to attempt to legislate separate rules for 
the bidding and award of specialty contracts on less than 10 percent of the 
total new construction volume, 


}. Bill is discriminatory 
S. 2007 is discriminatory in several respects. Section 5 (8) defines “me- 
chanical-specialty work” in only three categories of plumbing, heating and 


r conditioning, and electrical work. Many types of subcontracts are not 
neluded, nor are materials suppliers. 
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The bill provides that any saving between the amount of the specialty contrac 
bid named by the general contractor and a lower bid subsequently used shall 
revert to the Government. There is no provision that in the event the sub 
contractor named is unable or unwilling to perform the work and the genera} 
contractor has to use a higher bid that he shall be compensated for that difference 

There is no obligation for the specialty contractor to name his subcontractors 
or suppliers. 

While there would be placed upon the general contractor the obligation t: 
name his proposed specialty contractors in section 3, there appears to be m 
obligation placed upon the specialty contractor to submit his bid in such time 
and form that it can be properly evaluated by the general contractor in tim 
for him to submit his bid, nor an obligation for the specialty contractor to give 
reasonable assurance that he can or will carry out bis work in accordance with 
the over-all job plan. 


do. Adds to Government administrative costs 

S. 2007, as previously testified by General Nold and Commissioner Reynolds 
would add to the administrative costs of Government agencies. They would 
be forced to engage additional personnel and take additional time to evaluate 
the bids made by speciality contractors. Government agencies can hold their 
administrative costs to a minimum by placing the responsibility on the genera 
contractor for evaluating the bids of specialty contractors, coordinating their 
work, and completing the project according to specifications and on time. 
6. Adds to legal responsibilities of Government 

As previously testified by General Nold and Commissioner Reynolds, and as 
other Government agencies would likewise agree, S. 2907 would add to the 
legal responsibilities of Government uagencies. If a specialty Contractor is 
aggrieved, it is likely that he could seek to sue the Government as well as the 
general contractor, The legal aspects of the Government’s added responsibilities 
will be discussed further by Mr. John C. Hayes, of Hayes & Hayes, legal counse! 
for the association. 


~ 


?. Add to construction costs 

Passage of S. 2907 would be more likely to add to the cost of constructior 
of Federal projects than to decrease them. The requirement to name specialty 
contractors and the amounts of their bids would tend to tie the hands of the 
general contractor, and add another hazard to his business against which he 
would prudently seek to protect himself. For his own protection he would be 
more inclined to take one of the higher rather than the lowest bid in the hopes 
of selecting a snecialty contractor who woud perform the work on schedule. 

Requirements such as those in S. 2907 which tend to restrict the general 
contractor in the discharge of the responsibility placed upon him by the Federal! 
Government will lead to his taking protective measures which will add to h 
costs, 
8S. Would hampe r general contractors 

The general contractor has the responsibility to the Federal Government, and 
to all purchasers of construction, to execute the work in accord with the plans 
specifications, and time limit at the lowest possible cost. The fact that the 
general contractor has this responsibility is to the benefit of the Government 

A number of general contractors have given information to the committee 
on how this legislation would hamper their operations. At the time the genera 
contractor submits his bid it is almost impossible for him to properly evaluate the 
prices and potentialities for satisfactory performance on the particular project 
of all the bids for specialty work. 

In order to carry out his werk properly, the general contractor must determin 
which specialty contractor for the lowest price can carry out the work i! 
accordance with the specitications, and will have the supervisory personnel, work 
men, equipment, and financing to carry out the specialty work in accord wil 
the scheduling required for completion of the entire project within the required 
time. 

Particularly on Federal projects, general contractors may be requird to bid 
ov from dozens to scores of alternates. It is a highly complex task for the Gov 
ernment agency to determine which general contractor is low bidder, After the 
contract has been awarded, the contractor has another complex problem o1 
determining how he should award the subcontracts in view of the combinatio 
of alternates finally selected. 
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Limiting the general contractor to the specialty contractors named in his bid 
seriously hampers his ability to select. the proper specialty contractor for the 
particular work. 

9, Competition curtailed 

S. 2907 would have the effect of reducing competition for specialty contracts, 
and to tie the hands of the general contractor who seeks to secure the best 
quality of specialty work at the lowest possible price. 

If the general contractor is required to name his proposed specialty contractors 
without the opportunity to properly evaluate all bids, the tendency will be for 
him to name the larger specialty contractors and not take a chance on smallet 
and lesser known ones 

The bill as dratted apparently would require the general contractor to use one 
oft the specialty contractors who had been named, although in his opinion all 
of the bids were too high 

With competition curtailed, there could be a temptation to keep prices high 


10. Harmful effects on small business 

S. 2907, if enacted, actually would have a harmful effect on small specialty 
contractors. The benefits, if any, would be to the larger ones, 

If the general contractor is forced to use the subcontractors named in his bid, 
or otherwise named, his tendency would be to name the larger specialty con 
tractors who would be expected to have the capacity required for the particular 
project The tendency would be to freeze out the smaller specialty con- 
tractors, or those new to the business, who would need some time to demonstrate 
to the general contractor that they did have the capacity for the work 

Should the bill become enacted and the naming of specialty contractors prove 
excessivel\ troublesome to general ce ntractors, their tendency would be to 
absorb or acquire specialty contracting firms, or to start new ones of their 
own. 


17. Bill would not st p hid shopp ny or bid peddling 


S. 2907, if enacted, would not stop the practices of bid shopping or bid peddling 
unless an unreasonably heavy policing burden were placed upon the Federal 
agencies awarding construction contracts. For one thing, the practices could be 
engaged in before the award of the contract 

In our opinion, the enactment of such a statute would not dull the ingenuity 
of those few so inclined from seeking ways to engage in practices which are not 
considered standard or ethical in the industry. 

12. All subcontractors do not agree 

The Associated General Contractors has been informed that there are other 
national associations of subcontractors who are not in favor of this bill. We 
assume that these organizations either will appear before your committee or fil 
statements. We do not attempt to speak for these groups 


13. Question of « onflict with Taft-Hartley and Davis-Bacon Acts 


The definitions of “mechanical specialty work” in section 5 (3) raise questions 
of their contlict with the Taft-Hartley and Davis-Bacon Acts. The questions 


involved are complex and difficult to determine immediately 


The question arises as to whether or not these definitions can be construed as 
in conflict with provisions of the Taft-Hartley Act by serving to establish juris- 
diction over certain Classes of construction work. 

There is also the question of whether or not this section could be construed as 
giving jurisdiction to plumbers for certain work now done in many areas by 
aborers, with the result that under the Davis-Bacon Act, by which prevailing 
wages for payment on Federal projects are predetermined by the Labor Depart 
ment, higher wages would be prescribed than those actually prevailing in the 
area for the craft normally performing the operation there. 

14 Opposition by certain labor unions 

The Associated General Contractors has been informed that there are unions 
in the building and construction trades which do not support this legislation and 
which may submit statements to the committee at a later time 

There has been the tendency in recent years for associatoins of specialty cor 
tractors to seek labor agreements with the one union whose members they employ 

the union to furnish men only to members of the particuular association 
to furnish men for employment by general contractors We believe that 


Tt 
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such agreements border on restraint of trade. Such practices are not supported 
by all of the building trades. 
PS. Cost-plus-a-fired-fee contracts 

Section 2 of S. 2907 would require that before awarding a cost-plus-a-fixed-fee 
contract the Government agency estimate the cost of each class of mechanieal 
specialty work and require that the work be done by a specialty contractor unless 
the general contractor presumably has clearly demonstrated to the Government 
that he is qualified to perform the work himself, and it requires naming the 
subcontractor or general contractor to perform the work. 

This provision places an unreasonable burden upon the Government. In many 
cases the general contractor could not intelligently comply with it. 

Government contracting agencies, by law and by their own policies, award 
fixed-fee contracts only in the rare cases when there is no alternative. They are 
used primarily when speed is of the greatest importance and construction is to be 
started before the plans and specifications required for bidding can be prepared, 

To require the Government to make a reasonable estimate of the amount of 
each class of mechaniea)-specialty work before a contract is awarded would cause 
delay and defeat the purpose for which fixed-fee contracts are used 

Until the scope and character of the work is known, the general contractor 
may not be able to make an intelligent selection of the specialty contractor 
best qualified for the particular work. 

We believe that this section of the bill serves no useful purpose because a 
general contractor operating under a cost-plus-a-fixed-fee construction contract 
with a Federal agency must have all of his actions approved by the Government 
agency before he undertakes any portion of the work. The Government now 
has the authority to require its approval of all subcontracts on fee contracts. 
16. Business relationships a matter of industry cooperation 

Responsible general contractors clearly understand the value and importance 
of competent and reliable specialty and subcontractors in the construction of 
projects. As a matter of good business, and their own selfish interests, they 
also understand the benefits of being fair and equitable in their dealings with 
these companies. 

Business practices and business ethics are primarily a matter of people deal- 
ing with people. These dealings and relationships may vary from bad to ex- 
cellent. We do not believe that they will be improved by legislation. 

Previously we have referred to the Associated General Contractors’ Code of 
Ethical Conduct. Under it, subcontractors or others who believe that they have 
been unjustly treated by an Associated Gen ‘ral Contractors member may file 
their complaints. In the 27 years the code has been in existence, only’ one com- 
plaint has been filed against a general contractor on the charge of bid shopping. 
In that case the evidence was such that the National Electrical Contractors Asso 
ciation made a public retraction of its charges against the general contractor. 
17. House bills 

The chairman has requested previous witnesses to comment on the various 
House bills, such as H. R. 7819, as well as on S. 20 7. 

While the House bills may give the appearance of removing some of the ob- 
jections to S. 2907 and some of the inequities, a thorough study of them will 
reveal that they are even more detrimental to the interests of the Federal] 
Government and general contractors than S. 2907. 

The House bills would permit the Federal agencies, at their discretion, to 
require the general contractor to give the names and prices of proposed sub 
contractors for nonmechanical subcontracts, in addition to the mandatory re- 
quirement for naming mechanical-specialty contractors. 

Because of the additional administrative responsibilities which the Govern- 
ment agency would have by requiring the naming of all subcontractors, it is 
doubtful that any agency would make use of this provision. 

The House bills would require the naming of sub-subecontractors. This broad- 
ens the scope of the legislation to include about everything except standard 
articles. This would add even more administrative responsibilities to the Gov- 
ernment agencies. 

The House bills add a new section 6 to provide that nothing in the proposed 
legislation shall be construed to create any privity of contract between Govern- 
ment agencies and any subcontractor or sub-subcontractor or give them any cause 
for action against any Government agency for the failure of any person to 
comply with the legislation. Mr. Hayes has prepared an analysis of this section. 





FEDERAL CONSTRUCTION CONTRACT ACT 239 


The House bills also add a section 7 to provide a fine of $5,000 for any con- 
tractor or subcontractor who awards a contract not in conformity to provistons 
of the legisiation. This apparently would create a new kind of a criminal. 

Under the terms of the proposed legislation, there could be many situations in 
which the best way for the general contractor to protect the Government's in- 
terest would be to violate some of the unworkable provisions. Section 7 could, 
therefore, make a criminal out of a person who was sincerely and conscientiously 
seeking to protect the public interest. 

The whole effect of the Senate and House bills would be to discourage pru- 
dent and responsible general contractors from bidding on Federal construction 
projects. 


18. Government agencies 


There are approximately $4 billion in unexpended military construction funds. 
Additional military construction appropriations are now being considered by the 
Congress. The Atomic Energy Commission also has a multibillion dollar con- 
struction program in the next few years for which contracts have not 
awarded. 

We strongly recommend that the committee before taking any action on this 
proposed legislation hears the views of all of the Federal agencies which award 
construction contracts on what they consider will be the effect of the legisla- 
tion on their construction programs. 

If the principles of S. 2907 were to be adopted, then it would be entirely logical 
that the same principles should be adopted for all other Federal procurement, 
ivilian and military. We recommend that the committee consider the possible 
added administrative burdens for the Defense Establishment if subcontractors 
in manufacturing industries were to seek the same privileges sought by 
struction subcontractors. 


been 


Con- 


19. Conclusion 


(a) We believe that this legislation would be contrary to the best interests of 
the Government in that it would tend to increase construction costs and add to 
the administrative and legal responsibilities of governmental agencies. 

(b) We believe the legislation would be contrary to the best interests of general 
eontractors in that it would add another uncertainty to the business of con- 
tracting for governmental agencies aguinst which the prudent general contractor 
would seek to protect himself, and it would hamper the general contractor from 

xercising his function of undivided responsibility. 

(c) We believe that the legislation is contrary to the best interests of small 
business, particularly of the small specialty or subcontractor who would tend to 
be frozen out of consideration. 

(d) We believe that enactment of the legislation would tend to reduce competi- 
tion in the award of specialty contracts. 

(e) We do not believe that legislation is the remedy to bring about better busi- 
less practices and more observance of codes of ethics. 

Since its establishment in 1918 the Associated General Contractors of America 
has been working with all of its energy and intelligence to bring about higher 
standards and better relationships in the construction industry so that the 
industry can continually provide the public with greater value for its invest- 
ment in construction. 

We believe that great progress has been made during the past thirty-odd years. 
We believe that there has been an increasing awareness that high standards and 
ethical practices are good business. 

We believe that an industry should use all its ingenuity to solve its own prob- 
lems and not seek legislation from Congress on matters which are primarily 
problems of the industry. 

You can count on the AGC and its members to strive continually for improved 
relationships so that the industry can carry out its work with increasing etfi- 
ciency and economy. 

We wish to express our appreciation to the members of the committee for their 
patience and their courtesy in permitting representatives of the zeneral con- 
treeting industry to present their views to you on this legislation. 

At a later time we would appreciate the opportunity of submitting for the 
record the statements of general contractors who were not able to come here 
for a personal appearance. 

Our presentation will conclude with a discussion of the legal aspects of S. 2007 
by Mr. John C. Hayes, of Hayes & Hayes, legal counsel for the association. 
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Mr. Foreman. And I would like to have permission to discuss the 
points made as briefly as possible. 

First. of all, we wish to emphasize that the only way the construc 
tion industry can be handled efficiently and effectively is through 
undivided responsibility, one person responsible to the owner, the 
general contract system. Anything that interferes with that undi- 
vided responsibility is a disservice to this industry and costly to the 
owner. 

We have prepared certain documents setting forth in full these 
propositions. One is entitled “Undivided Responsibility.” 1 believe 
that Senator Sparkman made reference to this document in the origi 
nal statement before the committee on the first day. 

Another document is the Contract Method of Construction Safe 
guards Public Funds. 
~ A third, which I would ask to be made a part of the record, is our 
Code of Ethical Conduct. Tam not sure that it has been presented in 
full, but we wish to officially present it for the association, coming 
from us. 

Senator Kincorr. We will take that. I believe it is in the record, 
but. if it is not, we will put it in. 

(The material referred to follows :) 


Cope oF ETHIcAL Conpucr ADOPTED BY THE ASSOCIATED GENERAL CONTRACTORS OF 
AMERICA, JANUARY 1925, Preracep With A PREAMBLE BY ITS COMMITTEE ON 
Ernics 


FOREWORD 


Nearly 25 vears have passed since this document was originally prepared. Its 
text has well stood the test of time inasmuch as it was reviewed, approved by 
the association at its twenty-eighth annual convention in Chicago, January 27-30, 
1947, and republished with only minor changes 


PREAMBLI 


During its comparatively short life, the Associated General Contractors of 
America has achieved among the older professional and industrial organizations, 
a position of confidence and respect, Which it earnestly desires to maintain. This 
position has been attained principally by persevering effort to promote scientific 
construction methods, to rid the industry of improper practices, and to eliminate 
Waste in its operations. Secrupulous avoidance of any action which might not 
prove compatible with the public interest or with the rightful interest of other 
industries tozether with the practice of opening all conventions and directors 
meetings to the public have helped to demonstrate that its purposes are sound 
and worthy. 

As an association, we recognize and seek those benefits which accrue from 
compliance with high ethical standards 


FUNCTION OF ETHICS 


The function of ethical standards for a society such as this is essentially two- 
fold: first, to establish principles of business conduct to be observed by the 
members in their relations with each other, and, second, to establish principles 
to be observed in their transactions with those who utilize their services. In 
either sense they represent the minimum requirements for fair competition and 
honorable dealing. 

The philosophy of ethical conduct is not new, nor is it unfamiliar to those 
men who have grasped the purpose of this association. It is not necessary 
therefore to dwell upon our obligation to declare and follow what years of com 
mercial experience have indicated as sound ethical practice. There are, however, 

tain practical considerations involved in this matter, which every contractor, 

in fact every businessman, should recognize 
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PRACTICAT 





CONSIDERATIONS 











The business structure of America, founded upon private initiative, has grown 
so complex that successful government of business conduct by legislation is not 
only undesirable but practically impossible. Industries and individuals, in order 
to retain the benefits arising from this free initiative, and to avoid the hampering 
burdens of regulatory legislation, must themselves accept responsibility for fair 
and intelligent self-government. Such government does not require a profound 
knowledge of law and legal procedure, but merely the courage to abide by self 
mposed restraints and principles which the intelligent fair-minded majority of 
iny industry clearly understand. Especially in construction, which affects so 
fundamentally the entire country, is this courage needed 

The Associated General Contractors of America realizes that the vital bearing 
of the construction industry upon the 









well-being, comfort, and safety of the 
entire public, injects into the contractor's function an element of 


professional 
responsibility founded upon honor and trust. This 





responsibility requires, 
among other things, that we seek to improve construction methods, manae- 
ment and service, to eliminate uneconomical and improper practices, and to build 
responsibility throughout our industry It surely cannot 
tablishment of construction service which will 
issurance of skill and faithful performance 






mean less than the 


rive to the investing public an 













ACCEPTABLE PRINCIPLES 





There are a number of principles to which the members of this association 
an subscribe, but which have not vet been clearly formulated. We can accept 
without reservation the principle recognized by fair-minded men in every industry 
that contracts whether written or oral should be carried out according to their 
ona fide intent, and that disagreement concerning their intent should be settled 
if possible by impartial arbitration. 

The attitude of contractors toward their workmen is an element of ethies or 
fair dealing, and we recognize the vital relation of 
contractors to that of their workmen 
be guided by 







the welfare and success of 
They should, in their dealings with labor, 
principles of justice and fairness, recognizing in this relation high 
standards of conduct and craftsmanship. 











The Associated General Contractors of America limits its membership to con- 
tractors who qualify as to skill, integrity, and responsibility 


. and whose dealings 
a 


honorable and ethical; and it is perhaps supertluous t 
dividual possessing these qualilications would attempt to i 
eputation, prospects, or business of a competitor 


suggest that no in 
re the professional 





NEED OF INTERPRETATION 









Thus in a measure may be outlined some of the fundamental conceptions of 


mstruction ethics which we realize must be clearly expressed and generally 
accepted if this industry is to maintain its rightful place in the industrial world. 
Mere acceptance of the principles, 







however, ho matter how sincerely accepted, 
eS not assure practical application in the daily transactions of business. In 
lividual minds make individual interpretations and, 





unless there is) some 
ucidation of principle the many minds do not meet and the 

pplication. Otherwise we should need only the 
uman activities, 







principle fails in 
Golden Rule to govern all 


In developing ethical standards, choice lies somewhere between the shortest 
ssible statement and a complete, explicit set of rules attempting to cover all 
eventualities of the industry. Each of these conceptions has found favor within 
the membership of the association. Approval has already been given to the 
Golden Rule, and certainly all sound ethical codes must rest upon that. in- 
spired foundation, but to go no further would leave this very practical industry 
t the mercy of individual interpretation and consequently without any standard 
iles of conduet 









Yet it seems undesirable and well-nigh impossible to elaborate upon specific 
points and to develop a comprehensive structure which would completely provide 
for all questions and phases of the contracting business. This must develop 

wly out of experience, if at all. Consequently the committee on ethies rather 
iriefly suggests the broad principles upon which we stand, and presents here- 
with some essential rules upon which we may all approximately agree. 

No code will be final except in its fundamental principles. Our 
ractice will inevitably be modified or added to 







rules of 
as experience develops. As 





i 
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ideas on conduct crystallize, various rules which now are merely suggestiv: 
may hecome mandatory, or may be abandoned. Therefore, while these rules ot 
ethical practice are the result of careful thought and study, they are not con 
sidered as either complete or perfect, but are offered as a starting point or frame 
work which appears fairly adequate today and upon which a safe ethical stru 
ture may in time be developed 


RULES OF ETHICAL PRACTICE 


The working principles by which members of the Associated General Cor 
tractors are to be governed in their relations with client owners and the pub 
lic, with other agencies of construction, and with members of their own pro 
fession are as follows: 

1. Owners and the public 

Fair and bona fide competition is a fundamental service of our industry 
which clients and owners are entitled. Any act or method in restriction thereot 
is a breach of faith toward this association and a betrayal of its principles. 

But the competition cannot serve its legitimate purpose unless it operates 
under conditions alike fair to owner and to contractor. 

Observance of ethical conduct toward the contractor by those who utilize his 
competitive bidding will be encouraged in proportion as he himself abides by th: 
ethics of fair competition. Only when he respects the code of this associati: 
can he reasonably ask others to respect it. 

Ethical conduct with respect to competitive bidding is defined in the followi: 
paragraphs: 

1. Competitive bids preferably should be submitted only when a definite time 
and place for the opening of all proposals has been fixed, at which all bidders 
or their representatives are permitted to be present. 

2. The contractor's professional knowledge is the result of his training and 
experience and if he is called upon for preliminary estimates or appraisals it is 
proper that he should be paid in the same manner that engineers and architects 
are paid for similar service. 

3. Bidders should neither seek nor accept information concerning a competi 
tor’s hid prior to the opening, nor by any method suppress free competition. — It 
is equally improper for the owners to use bids in an effort to induce any contractor 
to lower his figures. 

4. On private work. if all competitive bids are rejected, new bids should not b 
submitted within 60 Cays unless warranted by a substantial change either in th 
work to be performed, or the market, or other basic conditions affecting cost 
>. The amount of a bid should not be altered after the opening except whe 
substantial change is made in the work, or when further bidding on alternat: 
items is requested. In event of such change or further bidding, the contract: 
should bid only on the items speciiied and should increase or decrease thi 
amount of his bid only in propertion to the cost of the change or alternate it 
volved. Any reduction of a bid disproportionate to such cost or the submissio! 
of any alternate which in effect produces such a disproportionate reduction, con 
stitutes unfair competition. his shall not be construed as prohibiting the low 
bidder from decreasing his bid after he has ascertained that he is the low bidder 

6. Contractors should cooperate in advising architects, engineers, and owners 
with respect to the relative costs of various alternates while plans are being pre 
pared and thus seek to reduce the number of alternates to a nominal maximum 

7. When bids are solicited and received by an owner on a lump-sum basis, | 
competitor other than the low bidder should solicit the work on a percentage 
basis, or any other form of cost-plus contract, provided however, that any con 
petitor shall have the right to accept the work at his bid price or on a percentat 
basis if tendered him without guaranteed maximum cost or at a guaranteed 
maximum cost not less than his original bid. 

2. Engineering and architectural professions 

Local and national cooperation in matters of mutual concern should be thy 
basie policy of members of this association in their relations with the engineering 
and architectural professions; the purpose of this cooperation being to establis) 
a clear conception of respective functions and responsibilities, to guard against 
uneconomical or improper practices, and to carry out constructive measures 
within the industry. 

Ethical conduct toward architects and engineers demands the following: 
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1. Support should be given to all efforts of these professions to maintain and 
extend high standards of conduct. 

2. Contractors should give full credit to the value of the services rendered by 
the architect and engineer and neither undermine nor disparage their functions 
or usefulness. 


3. Subcontractors and those who supply materials 

The operations of the contractor are made possible through the functioning of 
those agencies which furnish him with service or products, and in contracting 
with them he is rightfully obligated by the same principles of honor and fair 
dealing that he desires should govern the actions toward himself of architects, 
engineers, and client owners. 

Ethical conduct with respect to subcontractors and those who supply materials 
requires that: 

I. Proposals should not be invited from anyone who is known to be unqualified 
to perform the proposed work or to render the proper service. 

2. The figures of one competitor shall not be made known to another before 
the award of the subcontract, nor should they be used by the contractor to 
secure a lower proposal from another bidder. 

®. The contract should preferably be awarded to the lowest bidder if he is 
qualified to perform the contract, but if the award is made to another bidder 
it should be at the amount of the latter's bid 

#. In no case should the low bidder be led to believe that a lower bid than his 
has been received, 

> When the contractor has been paid by a client owner for werk or inaterial, he 
should make payment promptly, and in just proportion, to subcontractors and 
others 


j. Operating in the territory outside of his home chapter or branch 


The conduct of any member operating within the jurisdiction of a local chap 
ter or branch of which he is not a member should comply with the following: 

1. Prior to estimating work within that area, he should first contact the ap- 
propriate local chapter or branch headquarters which should furnish him with 
complete information as to local conditions, prevailing scale of wages and work 
ing conditions which prevail on the proposed work. 

2 If awarded work in that area he should become a member of that appro 


priate local chapter or branch to the end that he may perform his work under 
the conditions and scale of wages established under the jurisdiction of that 
local Chapter or branch. 

Discipline 

Any member who refuses to abide by this code of ethical practice shall be 
subject to discipline as provided by article 4, section I, of the Rules of Pro- 
cedure. 

Senator Kiteore. oe as to those others, do you have extra copies 

Mr. Foreman. Yes, si 

Senator Kicorr. We will need about 14 copies. That will save 
us printing, and we can submit them to the committee. 

Mr. Foreman. Yes, sir. We will see that that is done. 

Now, on the proposition of bid shopping, which this bill is addressed 
to, it has been demonstrated to this committee that our organization 
recognizes a problem. It has researched the ways and means of en- 
Ing to curb it. We believe that |: arge str ides have been made. 
We believe that bid shopping and bid peddling is far less prevalent 
today than it was 20 years ago. It is an industry ethics problem. 

We have met with the mechanical subtrades. We have proposed 
that we work each with his own code of ethics, and that each consider 
complaints by other groups where these ethics are not lived up to. 

I believe Paul Geary made mention of one of these conferences 
in his testimony. 

So far we have had notice of only one alleged violation of this 
proposition, and this was made in a news release ‘by the electrical con- 
tractors on May 16, 1950, in which they accused one of our contractors 
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in Chicago of having indulged in bid shopping, and put out this news 
release which has been given wide publicity. 

It is a matter of interest that on May 29, they put out another 
release completely retracting that particular statement. 

Senator Kintcorr. Will you file those for us to look at ? 

Mr. Foreman. Yes, sir. 

(The material referred to above will be found in the appendix.) 

Mr. Foreman. We have studied very carefully the entire record of 
this hearing and presentations made as to the need for such legislation. 
We have looked in vain for a showing of damage. While some names 
have been presented, and rebuttal has been given as to the prevalance 
of bid peddling and bid shopping, and we believe it completely demo! 
ished the complaints made in the instances cited, we have yet to see in 
the record any showing of damage. 

Another point which we wish to make is that in this attempt to 
change the practices of the industry, the total construction volume of 
the Federal Government represents less than 10 percent of the total 
new construction put in place last year in the United States. We offer 
that this particular 10 percent will not substantially change the prac- 
tices of the industry generally. 

However, we believe that it will raise the cost of construction to the 
Government. We point to the testimony of General Nold, Mr. Rey 
nolds, which we have been privileged to see. We understand that 
other departments of the Government have presented like testimony, 
but that is only hearsay at the moment. 

We know that it will raise the cost of the general contractor. 
Therefore it is bound to raise the cost to the Government, independent 
and apart from the administrative cost, about which General Nold 
and Mr. Reynolds testified. The general contractor is certain to take 
no chances on the subbids that come in to him. He is going to play 
with those that are best known, most substantial, so that he will not 
be caught in the middle of a job and be dependent on the determina 
tion of a contracting officer as to whether or not he can shift operators 
in that particular field. If the House bills are adopted, he becomes 
a criminal if he decides between slowing down a job, possibly de- 
faulting under “i bond, getting behind, making himself subject to 
time penalties, or Jumping to another subcontractor who is willing 
and able to go: es vdand prosecute the job and keep up to the schedule. 
It provides for a $5,000 fine unless the contracting officer is willing 
to let him make such substitution. We cannot depend upon an un 
known person, when vou are making a bid, that he will be reasonable 
In that circumstance. 

I have pointed out that this is not in the interest, in our belief, of 
the small upeoming subcontractor, the small-business man, for the 
reasons that I have already assigned. Therefore there is another 
possibility that the contractor does not reach only for the verv large 
and undoubted competitors. He mav absorb some of the small folks 
into his company. And we ask whether that is in the interest of the 
survival of small business, in order to create for himself a department 

capable of carrying on the particular work designed. 

It is also called to attention that this discrimination in selecting 
only three of the trades is rather unusual. May T call your attention 
to the fact that these three trades in particular have two branches of 
their business. T hey have the service trade as well as the construction 
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business. Many of the other trades are not so placed. But the service 
trade is something where it is the day-by-day process of repairing 
existing structures and things of that kind, where there is usually no 
competition. Other contractors do not have that meal ticket resting 
behind them. 

Senator Kincore. How much more is there’ | am going to have 
to answer that quorum call. 

Mr. Foreman. We offer for your consideration, when you are select- 
ing but three of these trades, that if the proposition is good for one, 
it is good for all. If it is good within the construction industry, why 
not for all the industry of the United States‘ In the purchase of 
trucks, planes, tanks, anything that you can conceive of, why not let 
the people who are subcontractors and who are ce veloping and creat 
ing and furnishing the parts thereof be named¢ Why should they 
not also be required to name them at the time they place their bid / 
We think that has substance and should have consideration before 

Senator Kingore. In other words, that would apply to what is 
known in the airplane and automobile industry as the vendors, who 
subcontract parts and furnish them complete and ready for i 
stallation,. 

Mr. Foreman. That is right. 

Senator Kingore. | have thought of that myself, may Tsay. 

Mr. Foreman. | believe that this, in substance, covers the general 
Summary of the points made, 

We feel that m: ny contractors would view the proposition of con 
tinuing to complete for Federal work very seriously where they have 

long. well-built-up reputation, where some of the prerogatives of 
management have been taken over by a contracting oflicer, and they 

annot continue to carry out the work according to their reputation 
in the past and must choose even the possibility of becoming criminals 
under a SD,000 fine it they decide to vO ahead and see that the JOU Is 
produced on time as they ouaranteed at the time of the letting. 

1 would like to ask Jack Haves to take a few minutes, if 
please, sir. 

Senator Kingore. T will have to go to the floor to answer a roll ca 
and Twill hear Mr. Haves when 1 return. 

(Short recess. ) 

Senator Kingore. Al) right, let us come to order. 

Mr. Foreman. Mr. Chairman, there is one point | overlooked in my 
rush to get through. ‘That was the reference in section 2 to endeavor 
ing to apply this proposition to cost-plus contracts. 

Now, cost plus contracts are resorted to because of emergencies and 
because they don't have a very good notion as to the detatls of what 
they are going to do. It becomes a total impossibility to have a person 
negotiate the contract and name a subcontractor. He has nothing to 
give the man to get a bid on in the first place. IT see no point what 
ever in that particular section. 

Senator Kingorr. Yes; but can you see any reason why a general 
contractor who has not previously engaged in, sh: iH we say, mechani- 
cal subcontract work should be pe ‘rmiutted, just because it Is on a cost 
plus basis, to go ahead and build up an agency like that at the tax 
payers’ expense, provided a subcontractor can be obtained 4 

Mr. Foreman. I think they should use the best talent and should 
so be required, but T don’t think you can name the man and the price 
When you are negotiating a fee at so many dollars, a fixed fee where 
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the Government agency says: “We will give you the details of the 
project later. It is going to be a camp for 15,000 men, and we think 
it is going to be here, but it m: iv be somewhere else if the water supply 
doesn’t turn out. 

Senator Kingorre. All right, thank you. 

I might say that that svstem was used right here in Washington 
very satisfactorily. I refer to the cost-plus contract on the White 
House. The management fee was paid to the general contractor. 
They, in turn, were then required to sublet various phases of the work. 

Mr. Foreman. They just specified that they should name the sub- 
contractors, but not the amount. 

Senator Kircore. Of course, in that case we actually had a com- 
mittee handling the contract, and they were required to get subcon- 
tract bids and submit them to that committee. 

Mr. Foreman. As the job progressed. 

Senator Kirgorr. Yes. 

Mr. Foreman. Not at the time the contract was undertaken. 

Senator Kintcore. Oh, no. 

Mr. Foreman. My understanding is that this would require that. 

Senator Kingore. All right, Mr. Hayes, will you proceed ? 

Mr. Hayes. My name is John ¢ Hayes. I appear before you as 
counsel for the Associated General Contr actors of America, Inc. 

The purpose of 5. 200%, which is now being considered by your com- 
mittee, is stated to be, “To prescribe policy and procedure 1 In connec- 
tion with construction contracts made by executive agencies, and for 
other purposes.” Cost-plus-a-fixed-fee and lump-sum contracts (bid 
or negotiated) that are in excess of $25,000 or embrace mechanical 
specialty work in excess of 35,000 are covered by the proposed bill. 

Section 2 (a) makes it mandatory that each class of mechanical 
specialty work under cost-plus-a- fixed-fee contracts covered by the 
proposed bill be performe “<d by an independent mechanical specialty 
subcontractor or by a general contractor qualified to perform such 
mechanical specialty work. Likewise. the name of the independent 
mechanical subcontractor or the qualified contractor must be submitted 
and approved by the procuring agency before the mechanical work 
is commenced. 

Section 3 (a) prohibits the awarding or signing of any lump-sum 
contract covered by the proposed bill unless the agency first makes 
un estimate of cost of each class of mechanical specialty work in- 
volved, and prepares plans and specifications with respect to each 
class: and the contractor sets forth in his bid the name of the subcon- 
tractor who will perform each class of mechanical work, together 
with the cost to the contractor of each class of work. 

Section 3 (b) requires contractors doing their own mechanical work 
to set forth in the bid, or in a filed statement, the cost at which he will 
perform -_ Te of mechanical work. 

Section 3 » (e), and (f) set forth in detail the proc ‘edure to be 
followed la exec ie agencies and general contractors In cases wherein 
the subcontractor fails or refuses to perform or complete his sub- 
contract. 

The concluding section 5 of the bill defines “executive agency,” 
“construction contract.” “mechanical specialty work,” “contractor 
qualified to perform mechanical specialty work,” “independent 
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mechanical specialty subcontractor,” “contractor,” “person.” and 
“lump-sum contract. 

The impact of this proposed legislation on Government and industry 
merits your committee's careful consider: ation. Government agence les 
are required to assume added legal and administrative ounnenneene s 
calling for increased personnel and increased cost to the taxpayer. 
Separate estimates by Government agencies are mandatory for mach 
lass of mechanical specialty work on cost-plus-a-fixed-fee work. On 
tunp-sum work, in addition to separate estimates, Government 
iwencies Must prepare separate plans and specifications for each class 
of mechanical specialty work. Augmenting the statls of the Govern- 
ment agencies with this tvpe of trained personnel should present a 
major problem, to say nothing of the additional costs ent: ailed. 

CGrovernment agencies are likewise charged with the responsibility of 
ipproving the contractor who will perform each class of mechanical 

specialty work involved. A contractor, to qualify, must maintain a 
supervisory, administrative, and technical staff which has proven on 
I" revious projects to be competent fo supe rvise, control, and direct each 
class of mechanical work involved. These, with other provisions in 
the propose ed bill, appear to require ¢ each Government agency to main- 
ain a staff of investigators and accountants. 

Many legal controversies will contront Government agencies and 
the courts if this proposed bill ripens into law. The time-old legal 
relationship between the general contractor and the subcontractor will 
undergo a marked change. The subcontractor will become an associate 
contractor and the general contractor will be practically eee 
us a competitive factor. This change nN status, togethe * with the 
required approval by Government agencies, raises the iamiiedh ques- 
tion of what, if any, responsibility is assumed by the general contractor 
for the performance of anv mechanical specialty work. This hybrid 
relationship will provoke many controversies and insure the filing 
of many claims of various kinds that will require the time of the 
(rovernment agencies and the courts. 

There is also the question of conflict between this proposed legisla- 

tion and the Taft-Hartley and Bacon-Davis Acts particularly in 
regard to the definition of mechanical spechulty work set forth in 
section 5 (3). This relates to questions of jurisdiction especially as 
to the predetermination of prevailing wage rates. 
Your committee should likewise take into consideration the fact that 
the mechanical specialty groups seeking this legislation should 
prevail, the numerous nonmechanical specialty groups would un- 
doubtedly immediately ask for your committee for the same preferen- 
iinl treatment, and, in) fairness, would be entitled to it. If this situa- 
tion came to pass the Government agencies would be so bogged down 
that orde rly construction work would be jeopardized, 

The p roposed bill is a good illustration of a minority group in the 
onstruction industry attempting to regulate the industr y for its own 
benefit by legislation. In short, it appears to be a step toward the 
reation of a monopoly for the benefit of the large operators in the 

mechanical specialty groups. As Mr. Foreman points out in his state 
ment, it is difficult to see ee the proposed legislation benefits small 
business. To the contrary, it appears to erect a barrier against the 
mall operators and against newcomers seeking to enter this field. 


f 
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Some members of the sponsoring groups appear to have a penchant 
for the elimination of competition. The proposed bill tends to con 
firm this belief. Evidence of a desire to eliminate competition may 
be found in a study of antitrust suits affecting some members of the 
sponsors of this = “<dbill. For ex: — the case of Allen Bradley 
Company, et al, (825 U.S. 797). In that case a group of electrica| 
contractors, mi can acturers of electrical ciininiens, and members of 
the local IBEW union entered into mutual agreements. Under thes: 
agreements the electrical contractors were obligated to purchase equip 
ment from none but local manufacturers having closed-shop agree- 
ments with the local union. The manufacturers agreed to confine sales 
in the New York City area to electrical contractors employing the 
local union members. 

This type of individual employer-emplovee agreement expanded in 
to industry-wide agreement looking not merely to terms and conditions 
of employment but also to price and market control. Boyeott was used 
to bar from the area equipment manufactured outside its boundaries 
Manufacturers outside the city and State of New York sought relief 
by filing injunction proceedings. The case was carried to the Supreni 
Court of the United States, where the right to relief by injunction was 
up held. 

The opinion of the Court stressed, “The primary objective of all 
antitrust legislation has been to preserve business competition and 
proscribe business monopoly.” "The Court, in making mention of the 
Sherman Act, makes it crystal clear that the act was intended to mak 
it certain that competition should be the rule in all commercial trans 
actions. S. 2907 would accord mechanical specialty contractors a 
important competitive advantage in the construction industry and 
would do much to nullify business competition, and could afford the 
large mechanical specialty contractors at least a limited business 
monopoly, 

Then there is the case of United Ntates v. Central Supply Associa 
tion et al. (6 Federal Rules Decision 526), in which the Government 
in March 1940 sought and obtained an indictment against 102 defend 
ants and 115 coconspirators. The indictment charged a conspiracy, 
national in effect, to violate section 1 of the Sherman Act, involving 
four strata of the plumbing industry: the manufacturers, jobbers, 
master plumbers, and journeymen plumbers. By agreement, due to 
World War II the trial of the case was continued until 1947, at which 
{ime motions for judgments of acquittal were filed and granted by a 
district court in Ohio. It was the Government’s contention that at 
agreement existed 
With respect to all plumbing supplies, to sell, to purchase, to distribute, 
supply and to install only under the “restricted system of distribution,” and t: 
boyeott, to blacklist, to discriminate against, to coerce, to refuse to sell plumbing 
supplies to, and to refuse to supply labor to “any person who would not agres 


to follow the artificial and uncompetitive terms and conditions of the restricte: 
system of distribution.” 


Recourse to the Federal Digest will disclose that these are not 
isolated cases, 

In conclusion, it is respectfully requested that your committee ob 
tain from the various Government agencies statements as to the effect 
of this proposed legislation legally, administratively, and costwise, 
and, in particular, a statement from the Federal Trade Commissio 
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relating to the effect of the proposed legislation on the preservation 
of business competition. 

I thank you. 

Senator Kirgorr. There is one question I would like to ask Mr. 
Foreman at this point. 

The statement was made by one of the witnesses today—and I 

ave forgotten which one it w: as—that the contracting of the Federal 
Government constituted approximately 10 percent. 

Mr. Foreman. I said that. 

Senator Kincorr. You were the one who said that ? 

Mr. Foreman. Yes. 

Senator Kingore. What does that mean, if you know, dollars and 
cents wise ? 

Mr. Foreman. I believe that last year the Government’s contracting 
amounted to $2.8 billion and we had $30 billion in new construction. 

Senator Kirgorr. Now, have you ever checked the figures of any 
of the large corporations in the United States as to the total amont of 
construction that they have had in any year? 

Mr. Foreman. We do not gather statistics. The only ones that I 
gathered are by the Bureau of the Census. 

Senator Kitcore. I am wondering about corporations like United 
States Steel with respect to what their construction costs were last 
year. 

Mr. Foreman. We might be able to get some figures from some few 
of those companies if the committee would like to have them. 

Senator Kincorr. I think we can get them very well. 

I am just interested in one thing. There is constant stress laid upon 

ie fact of the employment of additional personnel. You see, the Con 
cress also has a job to do, 

This will be off the record. 

(There was a discussion off the record.) 

Senator Kingorr. All right, thank you very much. 

Mr. Hayes. Mr. Chairman, you asked some of the previous witnesses 
to prepare statements indicating the differences between the Senate 
bill and the House bill. I would like to submit such a statement. 

Senator Kincorr. Will you please file that for the record. 

(The statement referred to is as follows: ) 


The principal differences between S. 2907 and the eight House bills concert 
nonmechanical subcontractors, sub-subcontractors, responsibility of Government 
cencies and (the inclusion of) a penalty provision. 
The House bills enlarge S. 2007 by conferring discretionary authority on the 
ricus avencies to include such nonmechanical work as they desire on lump 
In contracts, i. e., naming of the nonmechanical subcontractors and the cost of 
he work to be performed by each subcontractor named, ete. This appears to 
int up the unsoundness of this proposed legislation. If it is necessary that it 
e mandatory for the mechanical groups sponsoring the bills, then it is just as 
necessary that it be mandatory for the nonmechanical contractors. Certainly, 
fairness, there should be no discrimination, As a practical matter, it is very 
oubtful if many Government agencies would exercise the discretion the House 
ls would confer. The mandatory provisions alone, entailing additional costs, 
dditional personnel and administrative responsibilities, will be more than they 
1 cope with, 
The House bills also muke sub-subcontractors subject to the proposed legisla- 


n A sub-subcontractor is defined to mean a person who undertakes with 
independent mechanical specialty subcontractor to do and does mechanical 
pecialty work under or pursuant to lump-sum construction contracts kxecu 
e agencies are prohibited from awarding or entering into any lump-sum con 


ract unless the names of the sub-subcontractors who will perform mechanical 
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specialty work and such nonmechanical work as may be specified in the discr 

tion of the Government agency, together with the cost of such work, shall b 
set forth in the bid or in a written statement. This requirement broadens t! 

scope of this proposed legislation to include everything but standard artic 

such as those that can be purchased, so to speak, “off the shelf.” For exaimp): 
a standard panel board used by electrical contractors in the performance of the 

work would be exempt. However, if the panel boards are specifically designe: 
for the particular work they would not be exempt. Another example is tli 
installation of ducts by sheet-metal workers for air conditioning. This pr 
vision likewise means additional costs, personnel, and administrative respons 

bilities. 

The House bills also add two new sections. One section provides that nothi! 
in the proposed legislation shall be construed to create any privity of contra: 
between the Government agencies and any subcontractor or sub-subcontracto: 
or to give any subcontractor or sub-subcontractor any cause of action against any 
Government agency arising out of the failure of any person to comply with th: 
provisions of the proposed bills. The other is a penalty section providing fo 
a fine of not more than $5,000 for any contractor or subcontractor to employ 
subcontractor or sub-subcontractor other than the one specitied in the contract 
or the one substituted in accordance with the provisions of the bill. 

The goal of the groups sponsoring this legislation should be clear. The, 
seek to attain the status of separate independent contractors without assumi) 
any of the legal responsibilities as such. They want no privity of contract wil 
Governinent agencies, notwithstanding these agencies are charged with thé 
responsibility of approving qualified contractors to do the mechanical speciaity 
work and of policing every construction contract. They further seek to eli! 
inate the general contractor as a competitor in the mechanical specialty installa 
tion field. Few, if any, general contractors will be able to qualify to perfor 
mechanical specialty work as defined in the legislation, as it is not customat 
for general contractors to maintain a supervisory, administrative and technic: 
staff which has proven on previous projects to be competent to supervise, contr 
and direct the kind of mechanical-specialty work involved. The general co: 
tractor is thus forced to contract with mechanical-specialty contractors for t} 
performance of the mechanical work. This would restrict normal competitio: 
and thus weaken the antitrust laws now in torce and effect. 

To make certain that these advantages will be secure, the general contractor 
is to be subjected to criminal prosecution. This means that respected citizens 
are to be classed as criminals for the violation of a law the stated purpose of 
which is to eliminate bid shopping, but which actually furthers the interests of 
special groups. It is noteworthy that in the past 25 years only one complai! 
of bid shopping has been received in the office of the Associated General Co 
tractors of America, Inc. 

If this proposed legislation becomes law, the general contractor is faced wit 
only two alternatives. The first, and most advisable, is to refuse to bid or | 
accept any Government work. The second would be for the general contracto: 
where Government work is involved, to demand of the subcontractors the sam: 
terms that a Government agency requires of the general contractor. This would 
include a bid bond, a performance bond, and contract provisions providing fo 
liquidated damages and reimbursement for any additional costs by reason of 
being required to retain all records for a period of 3 years after final payment 
under a construction contract and being subject to such inspection and audit 
as the Comptroller General of the United States may deem necessary. 

In conclusion, it is impossible to foresee fully the confusion in the constru 
tion contract system that will result from this drastic legislation. We do know 
that it promises to bog down the werk of construction, increase the cost, less« 
competition for certain groups, and place an added burden on the offices of th: 
United States attorneys and on the courts. 


Senator Kincorr. The committee will recess now until 2:30 thi: 
afternoon, at which time we will hear the remaining three witnesses 

(Whereupon, at 11:40 p. m.. a recess was taken, the subcommitte: 
to reconvene at 2:30 p.m. of the same day. ) 
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Senator Kincore. The committee will come to order. 
Our first witness is Mr. James G. Morris. 


STATEMENT OF JAMES G. MORRIS, EXECUTIVE SECRETARY, 
HEATING, PIPING, AND AIR CONDITIONING CONTRACTORS’ 
BOSTON ASSOCIATION 


Mr. Morris. Mr. Chairman and gentlemen, I am James G. Morris, 
executive secretary of the Heating, Piping, and Air Conditioning Con- 
tractors’ Boston Association, and a member of the Massachusetts bar. 

I have listened very attentively to all the comments, arguments, and 
fears expressed before this subcommittee by representatives of the 
National Constructors Association and the Associated General Con- 
tractors who have appeared in opposition to S. 2907 and to the House 
bills which contain certain revisions in the wording of S. 2907 for 
the purpose of clar ifving some of the provisions to which opposition 
has been e xpre ‘ssed. 

A study of this testimony convinces - that all the reasons and 
excuses advanced by the opponents can be classified in three cate 
gories. 

The first category of objec tions includes those entirely based upon 
a misunderstanding or misinterpretation of the bill and its provisions, 
and upon the erroneous assumption that S. 2907 requires the per- 
formance of certain conditions which, in fact, are not even mentioned. 

lor example, it has been suggested that the bill would disturb the 
sole responsibility of the contractor for the full coordination of the 
job and thus bring into existence a divided responsibility. This conten- 
tion is in error; this bill contains no provisions calling for the separa- 
tion of contrac ts : and there is nothing contained in it which disturbs 
the general contractor’s present practice of coordinating the work. 

It has been stated several times that the bill would result in an 
injustice to the contractor by compelling him to accept a low bidder, 
regardless of such bidder’s lack of experience, lack of organization, 
poor financial standing, and so forth, regardless of the fact that the 
contractor must assume full responsibility for the entire job. This 
is absolutely incorrect, the bill simply does not compel the general 
to take the low bidder or any other subcontractor not satisfactory 
to him. 

Similarly, it has been stated that, in certain instances, the bill 
would require the contractor to engage a subcontractor with whom 
he cannot work in harmony. 

Actually, the bill imposes no limitation upon the right of @ con- 
tractor to use a subcontractor of his own choosing. Any substitu- 
tion made is made by the contractor himself, and the only restrictive 
provision in the bill is that if such substitution is for the purpose of 
having work done at a lower cost than that specified in the original 
propeest, the substitute shall be among those who have previously 
bid to one of the general contractors submitting a bid and such savings 
shall revert to the Government. 

It has also been stated several times that if the subcontractor orig- 
inally named should fall down on the job, the bill would require the 
contractor to accept a subcontractor who had submitted a proposal to 
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someone else, possibly at a higher figure. There are no restrictions 
whatever on whom the contractor may employ in this case. 

The answer to all these things is simply that the bill does not con- 
tain any such requirements. 

This is not a matter of argument, but simply a matter of reading 
the bill. 

In this respect the bill clearly provides that the contractor shall 
name the subcontractor of his own choice; that if this subcontractor 
falls down on the job, he shall name another subcontractor of his own 
choice. As I have just stated, it is only when he substitutes a sub- 
contractor for the purpose of obtaining a lower figure, that his choice 
is limited to one of the group of subcontractors who originally sub- 
mitted proposals to a contractor who bid on the job. 

The second category of objections is directed to those features which 
are eliminated by the form of bill introduced in the House of Repre- 
sentatives. Thus repeated reference was made to the provisions of 
S. 2907 with regard to estimates of cost to be made by the govern- 
mental agencies. This provision is not in the House version of the 

same bill. Other objections were voiced to the definition of me- 
chanical specialty contractors which would not be pertinent to the 
simplified definition in the House version. 

I believe all the witnesses supporting the bill are in accord with all 
of the changes made which simplify the measure without impairing 
its efficiency. 

Had the opponents of this bill seen fit to read H. R. 7819, or any 
one of the other seven similar bills which have been introduc od ii in the 
House, they would have discovered that most of the features of S. 
2907 to which they have expressed such deep concern and violent 
opposition, have been removed. 

The opposition has made a case against a phantom bill which 
doesn’t exist. 

The third category of objections consists of those in which the op- 
ponents suggest that the subcontrac ting procedure provided by the 
bill would be i impractical in operation. 

The procedure provided by the bill is simply this: That a con- 
tractor shall, in his bid, name a mechanical subcontractor of his own 
choiee—and his price. 

What is impractical about this procedure ? 

It is far less complex than similar procedure now being success- 
fully used in Massachusetts under a State statute; and far less com- 
plex than the similar procedure set up by agreement of general con- 
tractors and subcontractors under the NRA codes when they were in 
effect. 

It has also been contended, by some governmental representatives 
as well as representatives of the Associ: ated General Contractors who 
oppose this bill, that it would result in additional expense to the Gov- 
ernment and would impose unwarranted burdens upon those charged 
with awarding Federal contracts. 

In this respect, gentlemen, I wish to make one point absolutely clear. 
There is no reason under this - for any department charged with 
awarding Federal contracts to change its present procedure one 
iota unless and until a contr: aoe substitutes a subcontractor for the 
purpose of obtaining a lower price. When it becomes apparent to 
contractors, as it will if this bill is enacted into law, that bid shopping 





FEDERAL CONSTRUCTION CONTRACT ACT 253 


is no longer profitable from their standpoint and that they should 
carefully select the best subcontractors, there will be but few occa- 
sions when the departments will be concerned with substitution pro- 
cedure. In cases where they will be concerned it will be to obtain a 
reduction in contract price for the Government. 

It has been contended by many—and it seems that the opposition 
has agreed to make its fight upon this basis—that the operation of 
the bill would be impractical because of their inability to receive sub- 
bids until the very last minute. 

In answer to questions by the chairman, it was admitted that in 
former vears it was the custom to have subbids in the hands of the 
contractor well in advance of his filing time, but that the tendency 
to withhold such subbids until the last minute has become quite preva- 
lent in recent years. 

This tendency has increased along with the tendency of the prac 
tice of bid shopping to increase. The reason why mechanical speci: alty 
subcontractors put in their bids to many contractors at the last min- 
ute is simply to protect themselves against bid shopping. 

Indeed, witnesses for the Associ ated General Contractors admit 
ted that the reason for the tendency to put mechanical subbids in at 
the last minute was to prevent as far as possible the general contrac- 
tors taking unfair advantage of these bids. Mr. Johnstone was par- 
ticularly frank in this regard. If bid shopping was not prevalent 
there would be no tendency for sub-bidders to delay their subbids to 
the last moment. 

In any event the time at which subbids shall be submitted is entirely 
within the control of the general contractor. Under the procedure 
set forth in this bill there is no reason why any contractor cannot 
prescribe that all his subbids be submitted at a certain time in advance 
of the closing time for the general bids. He can prescribe written 
subbids to be opened at a particular time. He can insist on firm bids. 
If he wishes, he can go further and make a firm contract contingent 
upon his getting the job. He may, if he wishes, insist on a bid bond 
or deposit. The reason why many contractors do not now insist upon 
firm written bids and why few make firm contingent contracts is sim- 
ply because they wish to be free to shop these bids after the contract 
award, 

If this bill becomes law general contractors will in the normal 
course of events require firm bids to be submitted at a definite date 
in advance because it will then be to their advantage to do so and 
there will certainly be no disadvantage to the subcontractor in sub- 
mitting a firm bid at a definite time in advance. Thus, the procedure 
provided in this bill will not only curb the unfair practice of bid 
shopping and bid peddling but will bring order out of the currently 
chaotic subbidding procedure to the benefit of the entire industry 
and to the public. 

The Government is not getting the best price when it gets bids 
based on last minute telephone conversations and estimates. It will 
get the best price if the general contractor is basing his bid upon the 
lowest, sound, firm, responsible mechanical subbids. I might say 
here that the cost of the mechanical work on most large jobs ranges 
upward of 30 percent of the total cost and in many instances it is 
much more than half of the total cost. 
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In this same connection it was stated by some witnesses that the, 
were unable to obtain more than one or two bids from mechanica 
specialty subcontractors. Bid shopping and bid peddling is the re: 
son why they cannot obtain a sufficient and adequate number of sul 
bids. This bears out our contention that if the practice of bid ped 
dling were eliminated more and better proposals would be available 
to the general contractors and lower construction costs would result 

At the close of the last he arings, after great stress had been lait 
by the general contractors on their in: ability to obtain subbids in tim 
to handle their proposals, a witness for the General Contractors As 
sociation suggested that a bid depository would be the solution to 
this problem. For the reasons above expressed we do not believe 
bid depository would be necessary if this bill were enacted, sinc 
under this bill the general contractors would have no difficulty 
obtaining firm, definite bids in advance of the time they were re 
quired to submit their general bids and they would wish to do so. 
However, I am sure the people for whom I speak would have no 
objection to the establishment of a bid depository. For example, 
the Massachusetts statute provides that all subbids be in possessio: 
of the awarding authority before 12 noon at least 2 days before thi 
receipt of general contract proposals. This procedure works satis 
factorily in Massachusetts. I repeat that the mechanical specialty 
contractors would have no objection to this but believe such provision 
would be unnecessary if the legislation hereunder consideration were 
enacted. 

Several of the contractors and several of the spokesmen for the 
Associated General Contractors have suggested that the present bill 
would not entirely eliminate bid shopping and bid peddling but would 
only eliminate these practices after the award of the general con 
tract. Naturally, we do not favor bid shopping at any time; how 
ever, I would like to point out that there is a very great difference 
between bid shopping before the award of the contract and bid shop 
ping after the award. It is the difference between a practice which is 
merely unethical and the practice which is unfair competition. Prior 
to the award of the contract the contractor and the subcontractor can 
negotiate on fairly equal terms. The contractor needs the lowest 
mechanical bids he can obtain in order to prepare his own bid and 
the subcontractor is anxious to give the contractor the low bid which 
he will use in submitting his general bid. After the award of the 
general contract has been made, however, there no longer exists a 
equal status. The general contractor then has, by virtue of the award, 
a monopoly over this particular segment of the construction — 
Moreover he has the subbids he used in submitting the general bi 
in his pocket. He is then in a position to say, as one general con 
tractor candidly stated before this committee : 

I have the contract. if you as subcontractor wish to work on this job you 
are going to work for me and on my own terms. 


Gentlemen, these hearings and the testimony submitted by all 


parties representing both sides of the question have succeeded in es 
tablishing, beyond any doubt, one fact: Bid shopping exists, it is a1 
evil practice, it is becoming more prevalent every day, and it should 
be stopped. 

This fact has been agreed upon by all parties. 





FEDERAL CONSTRUCTION CONTRACT ACT 2590 


The witnesses representing contractors seem to have agreed upon 
the contention that the stopping of the practice of bid shop yping Is a 
problem to be solved by the industry itself, not by legislation. ‘They 
consider it a problem of ethics. While U do not claim that you can 
legislate ethics, I do feel that legislation can control procedure in 
such a way as to curtail unethical practices. 

[ do not agree with the contention that the general contractors and 
the subcontractors can get together and straighten out the matter. 
They have tried this many times without success and, despite any 
statements to the contrary, they cannot hope to succeed today. The 
os General Contractors do not represent all the general con- 

ctors doing business throughout the country any more than the 
iree national organizations included in the group which sponsors 
this legislation represent all the mechanical specialty contractors 


throughout the country. They cannot exert any influence over the 
practices of their nonmembers any more than they can determine 
the policies of each other. The fr: ank admission on the part of mem- 


bers who testified before this committee that they were sorry to admit 
that there were some unethical contractors among their own group is 
ample evidence of their inability to control themselves, let alone 
others. 

The suggestion that we should get together and straighten the 
matter out may sound very fine, but as a practical matter it is 
unworkable. 

The only way organizations such as ours could get together and 
work out suc ‘h an agreement woul | be | by pl: we ing in oper ation a pact 
calling for members of the various organizations to work together at 
the exclusion of nonmembers. 

To such a practice we do not, and we will not, subseribe. 

If the opponents of this measure think that the solution of the 
problem involved rests upon a change from an illegitimate procedure 
to one which is obviously illegal, they will receive no cooperation on 
our part. 

If they are honest in their claims that bid shopping should be 
wiped out, if their professed horror at the prevalence of such prac- 
tices is sincere, why don’t they — reading into this bill provisions 
which do not exist and consider it as it is written ? 

Mr. Chairman, we are honest 4 sincere in our belief that if they 
do this they will agree with us that the Government and all parties 
concerned will be benefited if this bill is enacted into law. 

Senator Kingore. Now, may I ask you two or three questions? 

Mr. Morris. Yes, sir. 

Senator Kircorr. In the first place, if subcontractors who did not 
submit bids were automatically eliminated from receiving a subcon 
tract on a Government job, in your opinion, woul that tend to prevent 
subcontractors from submitting bids or would it encourage them in 
submitting bids? 

Mr. Morris. I believe, sir, that it would encourage them to submit 
bids. 

Senator Kincorr. In other words, under your interpretation of the 
law, if a contractor’s subcontractor failed in the performance of his 
subcontract, he would have to accept a subcontractor who had bid to 
somebody else. Any subcontractor then who had not bid to at least 
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one general contractor would be completely eliminated. Is that 
right? 

“Mr. Morris. That is right. But that would work to advantage i: 
this way, Senator: Assuming that I had a favorite subcontractor, 
pet subcontractor, if that provision were not in the law he could with 
hold submitting a bid and he would know the prices of all of these 
other subcontractors who did their figuring and who spent their money 
and their engineering efforts, and so forth, getting together a price 
which they had submitted, and the favorite subcontractor who had not 
shown his hand in the picture at all could step in and take the job at a 
low figure. 

Senator Kincore. If the general contractor were limited to the sub 
contractors who had submitted bids to some general contractor in that 
particular bid letting, that would prevent exactly that situation, that 
is, of somebody withholding his subbid and getting the award of the 
contract on a slight shave-off of the bid. Is that right? 

Mr. Morris. That is right. That is why I say you would get mon 
bids as the subcontractors would then know that that possibility di: 
not exist. They would know that if their bid were in and that if their 
bid was down in the low bracket they could get the job. They would 
know that the possibility of a shave-off did not exist. 

Senator Kiicore. Here is the point. Let us say that A, B, and C 
are general contractors bidding on a job. A receives bids from D and 
EK, two subcontractors. B receives bids from E and G. C receives a 
bid only from G. Assuming that A is the low bidder on the genera] 
contract, and that then G decides not to go through with it, under 
your theory that would, of course, limit him to D and E and he would 
have to pick from D and E. 

Mr. Morris. That is right. He would have to pick from them. 

Senator Kingore. And X, who had declined to submit any bid, 
could not step in, even with a low bid, and be picked as the subcor 
tractor. 

Mr. Morris. That is a protection to prevent outsiders from stepping 
in and doing a little shaving job. 

Senator Kincore. Is there anything else you want to add, M 
Collins? 

Mr. Cotuins. No, sir. 

Senator Kivgore. All right; thank you very much, Mr. Morris. 

Mr. Henry Grasste. Mr. Chairman, excuse me, but I think Mr. Mo 
ris misinterpreted your last question. 

Mr. Morris. Excuse me. I did misinterpret your question. If th 
original subcontractor falls down on the job, then he does not have t 
go and take one of the others. 

Senator Kitcorr. He does not? 

Mr. Morris. It is only when he wants to. When the original su! 
contractor fails or refuses to go ahead, then he does not have to go to 
the others. It is only when he does that to get a lower price that 
has to confine himself to those who have submitted bids to other sub- 
contractors. 

In other words, if he is trying to do something to take money awi) 
from the Government, he is restricted. Otherwise he is not, so long 
as the awarding authority approves it. 

Senator Kincore. All right. Thank you. 

Our next witness is Mr. D. B. Clayton. 
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STATEMENT OF D. B. CLAYTON, PRESIDENT, NATIONAL ELEC- 
TRICAL CONTRACTORS ASSOCIATION, BIRMINGHAM, ALA. 


Mr. Ciayton. Mr. Chairman and gentlemen, I am D. B. Clayton, 
of Birmingham, Ala. To place me in the electrical-construction in- 
dustry, let me say that I am president of the National Electrical Con- 
tractors Association, after a lengthy service as a member of the execu- 
tive and administrative committees of that organization. 

After securing a degree in electrical engineering, and spending a 
few years with a manufacturer, then jobbers, and finally the construe- 
tion department of a steel company, I started an electrical-contracting 
company in 1919. It was a meager beginning, but perseverance has 
helped place me as the president of one company and vice president of 
another, both of which have handled a large amount of construction 
of all types during the past 12 years. 

The major portion of this construction has consisted of some $25,- 
000,000 of electrical work on Government projects on the Gulf coast. 

Senator Kincore. What yard was that? 

Mr. CLuayron. It was Ingall’s yard on the Gulf coast. It was a 
lump-sum yard and the only lump-sum yard operating. 

Senator Kircore. Where was that ? 

Mr. CLayron. It was at Pascagoula, Miss. 


During the war my company wired over half of the C-3 cargo ships 
built for the Maritime Commission. I have seen or experienced most 
of the pitfalls of the industry during these past 33 years. I have 


seen the need for corrective legislation in the construction industry, 
and for this reason have studied Senate bill 2907 very carefully. It 
appeals to me as about the fairest approach to a correction of those 
evils which it is designed to eliminate from the industry. I frankly 
feel that in the long run it will benefit every member of the industry, 
and especially the owner, which in this case is the Federal Govern- 
ment, and for that reason I earnestly and strongly urge its passage 
into law. 

We are an ingenuous breed in this country and, while no law can 
correct completely the evils besetting our indus try, this bill as a law 
would certainly provide the framework on which to build, with the 
largest number of honest and fair-minded general contractors, a de- 
fense against the actions of the small number of tric ‘ky members who 
make it impossible for the industry to operate in a clean and honest 
Manner. 

Senator Kircorr. Now, you understand, Mr. Clayton, that all of 
these bills, eight bills—I think that is the total number—do not apply 
to contractors in general, but only where the United States Govern- 
ment or some agency thereof is an owner and is a contract letter for 
their own use. 

Mr. CLayron. That is correct. 

Senator Kitcore. And this is not a general law covering the con- 
tracting industry. 

Mr. CLAYTON. We have never been able to get, and ] do not know 
that we would, to have laws passed controlling the actions of the pri- 
vate individual. 

Senator Kiicorr. I doubt whether such a law could be drafted that 
would be constitutional. 

Mr. CLrayron. I don’t think it would be. 
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Senator Kiicorr. That is, as far as national scope is concerne: 
Now, it could be drafted in the States for contracts within the State 

Mr. Ctayron. It is awfully hard to do that even there. 

Senator Kitcore. In other words, it is different from what we woul 

call a building code or something of that type. 

Mr. Ciayton. It is entirely different from the old NRA code that 
we had. 

Senator Kincorr. It would be just like a board of directors, sha! 
we say, of a shipbuilding firm laying down a rule governing then, 
selves in the letting of contracts to their subcontractors on ships that 
they were building. 

That is simply what this is. We are simply laying down a rule t. 
govern our own agencies. 

Mr. Ciayron. That is correct. 

Senator Kitgore. In the letting of their contracts. 

Mr. Crayron. I have found nothing in it that opposes any code 
of ethics of any of the national associations serving members of the 
industry, nor of the principles of any businessman who wants to 
treat his fellow man honestly and fairly, and make his profits in « 
like manner. Laws have to be passed to protect the large majorit 
of our society from actions of a very smal] minority who have Litt 
regard for the rights of others. 

It was impossible for me to be in Washington for the hearings held 
by the subcommittee on May 20 and 21 in connection with S, 2907, 
However, I have been furnished with, and have reviewed very care- 
fully, all of the statements of the witnesses who appeared in opposi 
tion to the bill. While there were a great number of these state- 
ments they were very repetitious and the same arguments were simply 
restated by many a in different words. These arguments are 
exceedingly weak, based on my experience. It seems to be opposition 
to something the specialty contractors want and the industry needs 
simply because the specialty contractors want it, on the erroneous as 
sumption that it must somehow be bad for the general contractors. 

All of the specific objections seem to me to be based on a misunde1 
standing of the bill. These objections are simply a restatement of 
the stock objections that are made against the separation of contracts 
which has been the law in a number of States, including New York, 
New Jersey, Ohio, Pennsylvania, North Carolina, and Arkansas i: 
connection with public construction for quite some time. 

It was stated repe: atedly that in some une xpl ained fashion S. 2907 
would eliminate the general contractor’s responsibility over the entire 
job and create some undefined legal relationship between the Gover! 
ment and subcontractors. This I think is a simple misinterpretation 
of the bill. However, you will note that the various House rag 
corporate a provision which clearly states that nothing in the 
shall create privity of contract between the Government and any su! 
contractor nor permit any subcontractor to sue the United States on 
the contract. 

It was repeatedly said that S. 2907 required the general contractor 
to take the lowest subcontract bid even though he might know nothing 
of the particular subcontractor or, indeed, the subcontractor might 
unfriendly. This would be true of the somewhat similar procedi rt 
under Massachusetts law. But there is nothing in 8. 2907 that in an) 
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way limits the general contractor’s original selection of his subcon- 
tractors nor his control over them after the ay are se ‘lected. 

Senator Kiicorr. Inasmuch as the general contractor would nor- 
mally or should base at least that portion of his bid which refers to the 
specialty work on the bid of his subcontractor, he would at his own 
risk, of course, select a high-priced subcontractor and in so doing he 
might risk the loss of the job. Is that right 4 

Mr. CLtayron. He might select one if he preferred to. 

Senator Kitgorr. I mean if he preferred to. But his choice there 
would be governed to a certain extent by his chance of losing the con- 
tract by reason of submitting a higher bid. Isn't that right? 

Mr. CLayton, That is right. 

Section 3 (d) of S. 2907 specifically covers the situation of the 
general contractor having selected a subcontract and certainly does 
not in any way limit the general eaten actor from substituting a new 
subcontractor at a lower cost than that named in his original bid. Here 
he is perfectly free to make such substitution provided the difference 
in cost goes to the Government and provided that the substitute con 
tractor was one of those named in some other bid. ‘This last provision 
of course is necessary to protect subcontractors who have gone to the 
expense of making bids to the general contractor and who, unlike the 
veneral contractor, have no assurance that if they are the low respon 
sible bidder they will get the job. 

One or two opponents suggested that the bill would require all 
mechanical work on lump-sum jobs to be divided in three classes and 
given to three and only three contractors 

I do not beheve this would be the proper construction of the bill. 
ref soe dt In its terms would prevent a contractor from em siesiie two 

‘more electrical subcontractors to do the electrical work if he named 
adie Nothing would prevent him from directly employing an air- 
conditioning contractor as well as a heating contractor, for example. 
In any event the consolidated definition of mechanical specialty work 
in the House form of the bill would certainly eliminate any such pos- 
sible construction. 

The only other objections were based on the proposition that the 
procedure set up by the bill was impractical. Again it might be well 
to state that the only procedure required by this bill is the hamming ol 
the subcontractor and the cost of his work at the time the general 
contractor makes the bid. This is obviously not a burdensome pro- 
cedural requirement. General contractors now are required to secure 
ds from mechanical specialty subcontractors as a matter of busine ss 
neces sity. All the Vy have to do is name the one whose bid they used 
In preparing their own bid. This is much less complex than the pro 
edures involved in the NRA codes adopted by the general contractors 
is well as the subcontractors under whieh the construe ly 
‘unctioned successfully until the NRA was declared un al. 

The ob jection made to this simp le procedure was that m der pres- 
nt pr actices the mechanic al specia Ity contractors did not bid to the 

neral contractors until the ve ry last minute and therefore \ 

iaatit. for the eeneral contractor to name his mechanical sper 
5 ibeontractors. Mos { of the wener: al contractors who appeared 
lored this practice of bids coming in at th Inst munute anid ob\ 


i bad situation for all concerned. 
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These bids are tardy now because from painful experience the spe 
cialty contractor knows that if his bid goes to the general contracto: 
before the last minute there is likely to be a leak somewhere, for som: 
favored concern, or maybe to just anyone who would ask in hopes 
of getting a cut price. I know many concerns who wait until the 
very last minute before submitting their bids on a project for that 
very reason, though actually this helps very little now, as the shop 
ping and peddling becomes really vicious after the award of the job 
to some prime contractor. Bid tardiness will not be increased by this 
bill. On the other hand, it will improve that condition, and perhaps 
eliminate it entirely. That will benefit the general contractor. 

If the mechanical specialty contractor knew that his own bid would 
not be shopped, there would be no reason for this last-minute sub 
mitting of bids. It is easy enough for the general contractor to 
require bids to be in sufficiently in advance of his bid deadline. All 
he has to do is prescribe a time for all the subbids to be submitted so 
that the subcontractor will be reasonably assured that his bid will not 
be improperly used. It is easy enough for the general to require firm 
bids from the subcontractors and, if he wishes, create a contractual 
relationship subject to the general contractor’s getting the award. 

The trouble under present procedure is that many general con 
tractors do not want to fix an early deadline for bids because this would 
limit the possibility of shopping the bids received after the award 
is made to them. 

I should like to point out that there is a very real distinction between 
negotiations between general contractors and subcontractors prior to 
award and the continuation of such negotiations after the award. 
Before the award, the general and the subcontractor can negotiate on 
reasonably equal terms, Neither is sure of getting the work: and if 
the subcontractor’s bid is too high, the general can make every effort 
to get a lower bid. Similarly, if the subcontractor feels the general 
contractor’s bid requirements are unreasonable, he can bid to some 
other general contractor interested in the project. The general con 
tractor needs the subbids and the subcontractor is anxious to put in 
the low price to all the general contractors. Up until the award of 
contract, competition can be free and equal, as it should be. How- 
ever, once the award is made, the former equality of bargaining power 
is gone. The general contractor receiving the award has a monopol) 
as far as that particular job is concerned. He already has the subbids 
he used in preparing his own successful bid. The subcontractor can 
no longer negotiate as an equal. 

It was also pointed out during the hearings that the general con- 
tractors were not getting many mechanical specialty bids on some 
projects. This is in accord with the testimony of the supporters of 
the bill that they cannot afford to bid to general contractors under 
— shila It costs a lot to properly prepare an electrical 
bid on a large modern project, probably more than the cost of pre 
paring the general bid. Businessmen are not inclined to throw these 
large sums away unless there is some protection for them if they put 
in the lowest responsible bid. We don’t mind competition. But the 
cost of estimating is thrown away if the figures are to be exposed to 
othe - after the award of contract to secure a reduction from some 
one ese, 
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Many general contractors attempted to brush aside the whole prob- 
lem on the grounds that it was simply a matter of ethics and not the 
proper subject of legislation. 

While I completely agree that you cannot make men moral by legis- 
lation, I think it is equally clear that you can limit immorality to a 
certain extent. All of our criminal Jaws and most of our legislation 
is based on standards of ethics. Most of us agree that the laws against 
restraint of trade and false advertising, for example, have been help- 
ful. By putting into law for Federal construction a practice which 
the general contractors admit should be followed by all ethical con- 
tractors, most of the unfair competition involved in bid shopping will 
be eliminated although, of course, there is no law which is proof 
against violation. 

The opponents of the bill as well as the proponents agree that bid 
shopping is a bad thing and one that is detrimental to the construc- 
tion industry. Several took violent exception to the suggestion that 
they might have engaged in bid shopping. Yet at least one opponent 
of the bill frankly stated that the practice was increasing. 

For these reasons the membership of my association and myself 
personally will appreciate greatly your sup port of this bill which will 
relieve an evil that is seriously ‘damaging the construction industry 
and which we have tried in vain to work out within the industry and 
ee ee eee 

The National Electrical Contractors Association is solidly behind 
this bill. I have jus st comp leted a trip covering meetings of three of 
our eight districts and our executive vice president has covered four 
others. All are unanimously behind it. 

Incidentally, the Construction Industry Association of Mobile, Inc., 
an association consisting predominantly of general contractors, has 
within the past 2 weeks studied and endorsed S. 2907 by a vote of 
better than 16 to 1. I would like to offer for the record a photostat 
copy of a letter from this association of contractors confirming this 
endorsement. 

(The letter referred to follows:) 

CONSTRUCTION INDUSTRY ASSOCIATION OF MoOrRILF, IN¢ 
Vobile, Ala., May 28, 1952. 
Hon. JOHN SPARKMAN, 
United States Senate, Washington, D. C. 

DrAR SENATOR SPARKMAN: At a meeting of the members of the Co nstruction 
Industry Association on May 21, 1952, a resolution was adopted endorsing Sena 
bill No. 2907 which provides that on all Government contracts the general con- 
tractors shall list the subcontractors, 

It was the consensus of the meeting that you be advised of this action and 
irged to support this bill when it comes on the floor of the Senate. 

Yours sincerely, 
J.R. Kuumpp, Evrecutive Seeretary. 


Senator KiLGgore. Now, I wanted to ret this straight. The Con- 
truction Industry Association is an association to which both con 
tractors and subcontractors belong ¢ 

Mr. Ciayton. They are predominantly general contractors at this 
tim e, 

Senator Kingore. But all types of contractors can belong to the 


ssoclation ¢ 
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_Mr. Ciayron. Predominantly they are general contractors at thi 
time. 

Senator Kitgorr. So long as they are operating in the constructior 
industry ¢ 

Mr. Ciayron. That is right. 

Mr. Conuans. Mr. Clayton, I wonder if I could straighten out one 
thing. When the subcontractor submits his bid to the general con 
tractor, that to all intents and purposes is his final bid as far as he is 
concerned / 

Mr. CLayron. It is with me, and Tassume that it is with the majority 
of the contractors. I can’t say that for a fact because I don’t know. 
Some of them may have in mind that due to the fact that bid shopping 
will take place they will put in a bid at a little higher price than they 
would be willing to take the job for. That is one of the evils of this 
bid-shopping practice. 

Senator Kricore. Under the theory of ethics of the industry, that 
bid is supposed to be the final bid ¢ 

Mr. Cuaytron. That is correct. 

Senator Kincore. The bid that is submitted / 

Mr. CLayron. That is correct. 

Senator Kitgore. And the one under which they represent they will 
perform / 

Mr. Crayton. That isthe way we operate. 

Senator Kincore. Allright. Thank you very much. 

Mr. Morris, I would like to ask one question. Is Mr. Morris still 
here / 

Mr. Morris. Yes, sir. 

Senator Kincore. 1 wanted to ask you a question. You ean stay 
right there. 

I believe I understood you to say that you were a member of the 
Massachusetts bar / 

Mr. Morris. Yes, sir. 

Senator Kincorr. | just wanted to make sure that the reporter put 
that in the record at the beginning of your testimony. 

Now, our next witness is Mr. Fagan. 

Before Mr. Fagan proceeds, is Mr. Roscoe here ? 

Mr. Roscor. Yes, sir. 

Senator Kingorr. I believe you had some statements from some sub 
contractors in West Virginia; is that right ? 

Mr. Roscor. Yes, sir. 

Senator Kirtgorr. Would you like to submit them for the record at 
this point? You do not need to read them. We will just print then 
in the record, 

Mr. Roscor. Yes, sir. 

(The statements referred to will be found in the appendix.) 

Mr. Roscor. At the same time I would like to submit a letter ad 
dressed to the Senate Judiciary Subcommittee from the Massachusett 
Electrical Contractors Association, Ine. 

Senator Kinteorr. All right. Let the document go in the record 
at this point. 
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(The document referred to is as follows :) 


MASSACHUSETTS ELECTRICAL CONTRACTORS ASSOCIATION, INC.,, 
Lynn, Mass., May 31, 1952. 
Senator KILGore, 
Chairman, Senate Judiciary Subcommittee, 
United States Senate, Washington, D.C. 

GENTLEMEN: We respectfully submit the following statement for the records 
of your honorable committee’s hearing on 8S. 2907 which will be held June 3. 

First may I state that our association is an independent organization, confined 
to electrical contractors who hold a master eléctrician’s certificate issued by the 
Commonwealth of Massachusetts, and we are in no way Connected with the Na- 
tional Electrical Contractors Association. We do, however, subscribe whole- 
heartedly to the national association’s efforts to promote the legislation how 
before you. 

As electrical subcontractors, we are vitally interested in S. 2007 and H. R. 7519 
for the following reasons: 

(1) This legislation would correct many of the unfair and unethical practices, 
such as bid shopping on the part of the general contractor and bid peddling on 
the part of the subcontractor in the mechanical trades, that have been prevalent 
in the construction industry since time immemorial. Efforts of the industry 
itself to correct these evils cannot succeed because no punitive measures against 
the offender are possible or practicable. Hence the need of legislation. 

(2) These bills present an opportunity for the Federal Government to realize 
savings on Construction projects in the event that a subcontractor, other than the 
one originally used by the general contractor in Computing his bid, is engaged 
to do the actual work on lump-sum contracts. Under the present law, or lack 
of law, such savings accrue exclusively to the general contractor. 

(3) Since 1929, chapter 480, General Laws of Massachusetts, has given the tax- 
payers and the construction industry the benefits embodied in S. 2907 and H. R. 
7S19 and we believe that this type of legislation could very well be extended to 
the Federal level in the public interest. 

The members of this association fall in the category of small business. The 
cost of estimating public-works projects in the mechanical specialty trades is 
heavy. Many reputable electrical contractors refrain from submitting bids on 
this type of work because they know that their bid is not protected against the 
possibility of being shopped in the event that some unscrupulous general con 
tractor is awarded the contract. This results in the bidding on such projects 
being confined to a few and the Government agency involved does not get a truly 
competitive price for the job. 

It is our sincere hope that your honorable committee will report this legisla- 
tion favorably and that the present Congress will accept your report and enact 
these bills into law. 

Respectfully yours, 
Lewin H. Barrowciovenu, 

Executive Secretary, Massachusetts Electrical Contractors Association, Ine. 


STATEMENT OF ELLIS M. FAGAN, PRESIDENT, FAGAN ELECTRIC 
CO., LITTLE ROCK, ARK. 


Senator Kivcore. All right, Mr. Fagan, will you proceed. 

Mr. Fagan. Mr. Chairman, before 1 give my prepared statement, 
I want to thank you for recessing this meeting when you did. One 
of the last speakers to oppose this measure happens to be one of the 
finest, outstanding general contractors in the United States. It was 
rather delicate for me to take the op posing side, because my asso- 
ciation and activity with Farnsworth & Chambers of Houston has 
been outstanding. I consider them one of the finest companies in the 
business, and this legisl: ation probab ly would not be nec essary if all 
of them were as fine as Mr. Chambers. 

We had lunch together at noon, and we agreed that I could go on 
and present my case and that we were still going on. 

Senator Kincorr. Without repercussions. 
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Mr. Facan. Without repercussions, because I have a nice contract 
with him which I would like to complete. 

My name is Ellis M. Fagan, president of the Fagan Electric Co. 
of Little Rock, Ark., which is an electrical contracting and service 
organization operating in the Southwestern States. Our. company has 
been in existence for the past 40 years, and at the present time is 
doing a volume of construction business in four States of approxi 
mately $3,500,000 annually. Our scope of activities include cea ‘lal 
plants, airports, transmission lines, power houses, and Government 
projects. 

During the past 10 years I have become increasingly familiar with 
the growing evil practiced by many general and subcontractors of 
bid shopping and bid peddling to the detriment of all concerned. 
My attention to this problem was brought about not only as a head 
of a large construction firm, but as a member of the Arkansas State 
Senate for the past 18 years, during which time aggrieved parties 
sought relief and brought their problems to me because of my dual 
position. 

After extensive study and investigation, I finally determined 
to be necessary for the good of my State to introduce a bill in the 
Arkansas senate designed to eliminate these evils. This bill was 
enacted by the Arkansas General Assembly and is now act 159 of 
1949. It provides that the State of Arkansas, or any of its political 
subdivisions, shall not enter into construction contracts in excess of 
$10,000 except by separate bids from the general contractor and the 
mechanical contractors. Direct contracts between the procuring 
agency and the electrical and mechanical contractor is required 
thereunder. 

At the time this legislation was pending, the general contractors 
expressed concern over it, and therefore opposed it on the theory 
that such a law would eliminate the control of the general contractor 
over the subcontractors and they would lose necessary coor dination of 
the construction activities. However, 3 years’ experience thereunder 
has definitely proven that this is not the case, and that it has elim- 
inated the last-minute bid shopping and bid peddling. Higher stand- 
ards in material and workmanship are being achieved—corner-cutting 
is not necessary. 

One of the primary factors which motivated my sponsoring Act 
159 was the fact that I had watched the transition of construction 
of all types of buildings from a time when electrical and mechanical 
work constituted a minor, insignificant, and unplanned part thereof, 
to the complicated, expensive, technical, and major portion of con- 
struction which it occupies today. Electrical and mechanical work is 
no longer performed by the man with a pair of pliers, a monkey 
wrench, and wire cutters, but by an organization of highly trained 
engineers and technical personnel with ex ‘pensive and complicated 
machinery and tools. This transition has made mechanical equipment 
and installations of importance equal to any responsibility assumed 
by the general contractor. 

It is not intended to say or imply that all general and subcontrators 
are unethical. I know many general and subcontractors who have re- 
frained from bid shopping and bid peddling. But on the other hand, 
enough of it has gradually developed to the point that corrective 
measures become necessary. 
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It is my understanding, of course, that Senate bill 2907 does not 
go as far as Act 159 of the Acts of Arkansas for the year 1949, with 
which I am more familiar, but it is my information that it does 
establish a policy for governmental agencies whié¢h, if undertaken 
in good faith, will improve the stand: ids of the construction industry 
and will eliminate bid shopping and bid peddling. It is also my 
understanding that there is now pending in the House similar meas 
ures with provisions to eliminate certain technical objections raised 
to Senate bill 2907 by certain governmental agencies. These tech- 
nical corrections, in my opinion, do not detract from the proposed 
policy and purpose of Senate bill 2907, and I voice no objection to 
them. 

It is my information that many of the general contractors who 
testified previously stated that it would be impractical to comply 
with provisions of S. 2907 because subcontractors bids invariably 
are submitted at the last minute before bid closing time; and were 
usually made over the telephone and were apt to be incomplete. 

When a mechanical contractor withholds his bid until the last 
minute, it does not necessarily mean that the subcontractor is not 
sure of the soundness of his bid. It more accuretely reflects his dis- 
trust of the general contractor. The reason a subcontractor holds his 
bid until the last moment is to avoid or to reduce as much as possible 
the general contractor’s opportunity to shop. Such statements of 
genel ral contractors referred to are clear admissions by them of their 
own weaknesses and lack of knowledge of the importance of the tech- 
nical specialty work in buildings. 

I thank you gentlemen for your courtesy and the opportunity ex- 
tended me to appear before you and express my views on this very 
important pending legislation. 

Mr. Chairman, I have read many proposed laws in my time in the 
legislature, and I know that I have probably voted on some that I did 
not understand. I have listened with a great deal of attention and 
have attempted today to tie into this bill the opposition that has been 
proposed here by the opposition side. I cannot find one thing in 
this bill that has been used as opposition to it. I certainly hope it 
passes. 

Senator Kirgorr. Mr. Fagan, just a minute. I believe you are presi- 
dent of the Arkansas State Senate / 

Mr. Fagan. I am president; yes, sir. 

Senator Kiveore. Off the record 

(There was a statement off the record.) 

Senator Kincorr. Thank you very much. 

There is one point I should like to make. You well realize, of 
course, that a bill is introduced frequently t o get the matter into 
discussion, with the idea that out of it eventually will grow a proper 
corrective measure. Now, I am not fully satisfied with S. 2907. It 
was my hope that all of these hearings will develop something. I 
want toe xp lain that to you. 

I believe there has been six or seven other bills, all based on the same 
matter, introduced over in the House. 

Mr. ¥ AGAN. Senator, may I make one more remark? We don’t 
want to get into a discussion of how many people will be benefited by 
this bill, but one of the speakers this morning made the statement that 
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this was a very small minority of contractors who are trying by legisla- 
tion to improve their business. 

It may be of interest to you to know that there are over 78,000 
electrical and specialty contractors in the United States, and those 
78,000 contractors employ somewhere between a half million and a 
million men. While we do not encourage legislation for the large 
groups, we still do not think that we are such a small group that we are 
trying to legislate ourselves into protective law. 

Senator Kiveore. From your experience as a specialty subcontractor 
in dealing with general contractors, the question was raised here this 
inorning that any law should apply to all subcontractors. Now, the 
customs Vary with various types of subcontractors other than specialty 
subcontractors depending on the locality. 

Mr. Facan. That is true. 

Senator Kincorr. In other words, in most,localities it is the custom 
for other subeontractors to just furnish labor. In other words, take 
the case of plastering. The general contractor furnishes the material] 
and the subcontractor brings his men in and places the plaster on the 
walls. 

Mr. Fagan. That is right. No technical equipment is necessary. 

Senator Kitcorr. The same thing is true with painting and the same, 
for instance, with respect to bricklaying and carpentry work. Where 
you have subcontractors in those phases, it is largely a question of 
furnishing the skilled labor with the proper supervision over them. 
Isn't that right ¢ 

Mr. Facan. That is true. 

Senator Kitcorr. I think one of the principal differences there is the 
fact that the specialty subcontractor usually contracts to furnish the 
material as well as the labor. 

Mr. Facan. And the engineering assistance. The average electrical 
and mechanical and heating and ventilating contractor practically 
on all jobs has to assist the ‘architect with his technical information 
on those specialty contracts. .A general contractor can sit down with 
the advice or assistance of a subcontractor on dirt moving and brick- 
laying and painting and he can tell by the square vard of dirt or the 
number of vards of coverage how much it will cost per yard to move 
that stuff. 

When an electrical contractor gets a set of plans on a million dollar 
project. he not only has to take bids from sub-subeontractors number 
ing 20 or 30 in order to compile all of the equipment that goes into a1 
electrical bid. In other words, you have to deal with the electrie con 
panies, the power companies as to your load centers and your special 
equipment. There are very few electrical contractors today who ar 
bidding on work that we are talking about which do not maintain 
staff of electrical engineers. Ve ry few general contractors ¢ arry e ley 
trical engineers on their staff. They look to the subcontractors fo 
that information. 

Senator Kincgore. All right. Thank you very much. 

I am going to have to go over to the floor on this call for absentee: 
or get picked up by the Sergeant at Arms. 

Mr. Coriins. Mr. Chairman, I have here reports from the vario 
departments of the Government which I would like to have made 
part of the record. 
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Senator Kitcore. That will be done. 
(The documents referred to are as follows:) 





GENERAL SERVICES ADMINISTRATION, 


Washington, D. C., April 28, 1952. 







Hon. PAT McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington 25, D.C. 
DEAR SENATOR MCCARRAN: Reference is made to your letter of April 8, 1952, 


transmitting for my study and report S. 2907, a bill to prescribe policy and pro 
cedure in connection 





With construction contracts made by 
ind for other purposes 






executive agencies, 


Section 2 (a) of the bill requires that before any contracting agency awards 
or enters into a cost-plus-a-fixed-fee construction contract. it 
estimate of the cost of each class of mechanical specialty work 

Section 2 (b) provides that each class of mechanical specialty work shal 
2 done by an independent mechanical specialty subcontractor or by ai « 
tactor qualified to perform the same and that the na 

echanical specialty subcontractor or 





Shall make an 









me of the independent 
contractor shall be submitted by the 
contractor to the procuring agency and approved by such agency. The require 
ments of this subsection do not apply where the procuring agency estimates the 
dollar amount of any class of mechanical-specialts 
Section 2 (¢) provides that this section shall not 
event the 








work is less than $5,000 
be construed to forbid o 
cost-plus-a-fixed-fee contractor from performing any 
of mechanical specialty work if he is qualified to perform the same 
> (d) exempts three 









class or kind 


Section 2 





Classes of contracts from the purview of the bill. 
Section 3 deals with lump-sum construction contracts Paragraph (a) 
quires the procuring agency, before award, to make an estimate of the cost 
completion of each class of mechanical specialty work and prepare plans and 
specifications with respect to each such Class which 

to involve S5.000 or more Before award 







is estimated by the agency 
or negotiation, the contractor must 
submit in his written bid or written statement the 

vho will perform each class of mechanical 





name of the subcontractor 


specialty work estimated to involve 
SO.000 or more and the cost to the contractor of e 






the same Phe name of the me 


hanical specialty subcontractor who will perform the work must then be speci 
tied in the contract. 

Paragraph (b) provides that this section shall not be nstl 
or prevent any contractor from himself performing 
specialty work provided it 





anv class of mechanic: 







is so specified in the bid or written statement 

n the contract and the cost for which he will perform same. 
Paragraph (¢) prohibits the contractor from having any ¢ 
pecialty work performed by any 


ass of mechan 

person under the contract other than the con 
actor or subcontractor specified therein except in 
ion of paragraphs (d), (e), and (f) of this section. 
Paragraph (ad) permits the contractor to engage 





necordance with the pre 













a substitute or different sub 

ontractor acceptable to the agency in the exvent the subcontractor named in 
e lump-sum construction contract defaults 

Paragraph (e) provides that if the contractor is able to secure a different ¢ 
ibstitute contractor at a lower cost than the cost of the contractor hy 
ntractor specified in his contract, the contractor may engage such subst e 
mtractor upon the fulfillment of certain additional requirements his is 
onditioned, in the case of construction contracts tiade or awarded atte d 
rsunnt to advertising, so that such substitute contractor shall be ou : 
me was set forth as a proposed subcontractor in one of the bids filed pursuant 
o such advertising. 

Paragraph (f) requires that the contractor's total contract price sha 
liusted by the full net difference in cost in the event the sub pursua 
paragraphs (d) or (Ce) of the section results in a lowe) >the con ( 
Paragraph (gg) excludes the same three classes o iT) { yu 
ew of the act as does section 2 ¢d) 

Section 4 permits an executive agency to require contra sor lhcontrra 
»submit all subcontracts, bids, books, accounts, ete.. all of wh ha rere 
erved subject to inspection and audit of the Comptroller General of the Unites 
ates until the expiration of 3 years after final payment unde such 


ruction contract. 


Section 5 de eS various terms for the 
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The bill would impose a heavy administrative burden upon construction con 
tracting agencies without corresponding benelits by requiring administrative 
supervision over certain specified subcontracting operations of the prime con 
tractor thereby relieving him of a portion of his managerial responsibility. It 
establishes rigid contracting procedures by means of legislation which are mor 
properly the administrative responsibilities of the contracting agencies. It is 
understood that the sponsors of the bill contend that its enactment wouid result 
in savings to the Government. On the contrary, it would appear that it will cost 
the Government more money in the long run as hereinafter indicated. 

The bill is discriminatory on two counts. In the first place, it singles out th: 
mechanical and electrical trades to the exclusion of the other trades, the ma 
terialmen and the suppliers of both the prime and subcontractors. In the see 
ond place, it is legislation designed to regulate Federal construction contract 
only. The alleged abuses of bid peddling and bid shopping which its sponsors 
purport the bill will correct, are not restricted to Federal construction hut exis 
under private contracts as well. In this connection, it should be mentioned that 
except in only 5 years of the 25 year period, 1925-49, inclusive, the dollar volume 
of private new construction exceeded Federal construction often by ninefold. 

While the bill, as drafted, would deprive the Government of benefits that 
would accrue to it from anticipated economies attained through competitive 
buying practices that a contractor may have reflected in the preparation of the 
hid, the privileges of bid shopping would continue to be available, without re 
striction, to the subcontractors in their dealings with their suppliers, materialme: 
and sub-subcontractors. 

Generally speaking, our present contracting practices with respect to cost 
plus-a-fixed-fee construction contracts conform to the requirements of section 
2. In fact, in such cases we require advance approval by the contracting offic. 
of all subcontracts. However, paragraph (a) would place a considerable and 
expensive administrative burden on the contracting agency and cause delays 
for no useful purpose since a cost-plus-a-fixed-fee type of contract is usually re 
sorted to in order to expedite the completion of the project. Very often it 
desirable to have the contractor furnish portions of the plans and speci ications 
for the project, subject to our approval. 

Paragraph (d) of section 2 is too restrictive. There are other situations t 
which the section should be construed not to apply. A number of these are 
enumerated in section 302 (c¢) of the Federal Property and Administrative Ser 
ices Act of 1949, as amended; e. g¢.. contracts as to which the agency head de 
termines that the characted, ingredients, or Components thereof are such that 
the purchase or contract should not be publicly disclosed. 

The requirements of section 3 (a) and in particular members (1) and (2) 
thereunder are not consistant with nor are they required by our practices. Ii 
is not desirable that the responsibility for the same be assumed. Cost estimates 
made by the Government, as owner, are not necessarily broken down or precisels 
segregated in the manner prescribed. Contract drawings delineate esseniia 
elements and basie requirements of the completed structure and are not i! 
tended to relieve the contractor of the responsibility for detailed drawings based 
on our broad design. In our opinion, the fourth requirement of this paragraph 
places an unreasonable restriction on a contractor who might otherwise be a low 
bidder if left free to follow customary competitive practices. Thereby the re 
quirement works to the Government's disadvantage. Our primary interest lies 
in the total price of the contractor. 

There are no specific objections to paragraphs (b), (¢), and (d) of section 
3, subject to the basic and general comments hereinbefore made. 

The last proviso of paragraph (e) of section 3 would have the effect of re 
stricting the prime contractor, under certain conditions, to the selection of 4 
substitute subcontractor who had made a bid in advance of the award of thi 
prime contract to another bidder. It would appear that this restriction is con 
trary to the policy of obtaining full and free competition as expressed in such 
statutes as section 3709 of Revised Statutes, the Armed Forces Procurement 
Act of 1947, and the Federal Property and Administrative Services Act of 194° 
This paragraph is also objectionable for additional reasons. The fact that 
the prime contractor has a choice of possibly two or more substitute subcor 
tractors acceptable to the Government who have respectively submitted lower 
bids than the subcontractor named in his bid, may constitute a temptation to 
the prime contractor to suggest a kick-back from his named subcontractor or 
other improper practice as consideration for refraining from making a sul 
stitution. On the other hand, the prime contractor in such a situation is not 
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required to substitute the subcontractor who had bid the lowest amount and 
who would be acceptable to the Government. In neither instance, therefore, 
would the Government receive the benefits to which it is entitled. 

It is extremely difficult to conceive that in actual practice a contractor would 
co to all the trouble and expense required to comply with paragraph (f) of 
section 3 to effect a saving which would enure to the benefit of the Govern 
ment only, assuming that the substitution does result in a lower cost. It would 
thus appear that one of the prime objectives of the bill has failed as to the 
Government. 

The comments applicable to section 2 (d) are likewise applicable te section 

r), 

I am forced to the conclusion that the various burdens and requirements 
mposed by the bill on contractors may well result in discouraging What might 
otherwise be low bids and thereby result in increased costs rather than in say 
ngs to the Government. For this and the other reasons hereinbefore men 
tioned, I am opposed to the enactment of the bill. 

The Bureau of the Budget has advised us informally that there is no objec 
tion to the submission of this report. 

Sincerely yours, 
Jess LARSON, Administrator. 


DreP\ARI MENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D.C., April 28, 1952 
Hon. PAT McCarRANn, 
Chairman, Committee of the Judiciary, United States Senate, 
Washington, D. ¢ 

My DrAR SENATOR MCCARRAN: Reference is made to your request for report on 
S. 2907, a bill to prescribe policy and procedure in connection with construction 
contracts made by executive agencies, and for other purposes 

I recommend that S. 2007 not be enacted. 

It would appear that the bill is designed to prevent alleged bid shopping by 
general contractors. If this practice is objectionable, it would seem that the 
matter could be settled by the specialty contractors and the general contractors 
If it is believed that this is impossible and that the practice is one which requires 
tion on the part of the Government, the desired results could be obtained by 
administrative action through existing laws and regulations without the neces 
sity for this legislation. 

The provisions of the bill itself are objectionable for three major reasons: 

(1) It would tend to increase the over-all cost of Government contracting 

(2) It would place an unwarranted burden on Government contracting officials. 

(3) It tends to be discriminatory, and it is believed it would fail in its apparent 
objective. 


INCREASES GOVERN MENT CONTRACTING COSTS 


The Department has very few cost-plus-fixed-fee contracts; therefore, no 
specific comments will be made on section 2 of the bill. Most of the comments, 
however, would be applicable to both cost-plus and lump-sum contracts. 

The proposed procedure would increase the Government construction cost both 
through increased direct contract payments and increased administrative ex- 
penses. A substantial part of this Department's annual budget is for construe 
tion work of the Bureau of Reclamation. Most specialty work on major re- 
Clamation contracts is performed long after the general contract is awarded ; for 
example, electrical, plumbing and heating work is done toward the end of the 
construction period for dams, power plants and major installation. Because of 
the relatively short time between advertising and opening of bids on general con- 
tracts, bidders often do not actually secure competitive bids from specialty sub- 
contractors, but as a result of keen competition between general contractors on 
most reclamation work include in their bids the lowest price for which they think 
they can get the specialty work done. If, as the bill proposes, the prime con 
tractor had to obtain firm prices from specialty subcontractors far in advance of 
the date the work will be performed, and use such prices in the bid on the gen- 
eral contract, each specialty subcontractor, as well as the general contractor, 
would have to anticipate conditions far in the future, resulting in a snowballing 
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of allowances for contingencies. The result would be higher cost to the Gover: 
ment. 

To save themselves the time and expense required to obtain advance commit 
ments from specialty subcontractors, we believe that under this bill general con 
tractors would tend to maintain continuing associations with certain preferred 
or subsidiary subcontractors who would be named in all bids. This would in 
terfere with free enterprise, eliminate competition, and reduce the opportunitic 
available to smaller specialty subcontractors, 

The bill provides that a substitute contractor may be engaged at a lower cost 
if the contracting agency approves and if such substitute contractor Was name 
in one of the bids originally received. Since the difference in cost would be pais 
back to the Government, it would appear that this would effect a Savings to the 
Government. It is believed that such would not be the case since there woul 
be no incentive for the contractor to arrange for the lower prices. As a matter 
of fact, the repayment provision might prove to be costly to the Government. A 
general contractor may obtain bids from subcontractors merely to determine th: 
maximum amount which he will have to pay for that particular subcontracting 
job. This enables him to figure much more closely than would otherwise be the 
case, 


INCREASES ADMINISTRATIVE BURDEN ON GOVERNMENT CONTRACTING OFFICIALS 


Most of the above comments are concerned with higher contract costs to the 
Government under the propose procedures. There would, in addition, be sub 
stantially increased administrative costs if the bill were to become law. Fo 
example, costs for designing and preparing specifications would be considerabl) 
increased, us would the time required for these activities, due to the necessity ot 
rearranging and subdividing bid items and specifications material to segregate 
the three categories of specialty work as defined in section 5 of the bill. Diff 
culties could also be anticipate in determining the proper category for some 
items of specialty work because of variations in practice in different areas, which 
may result in the contracting agency becoming involved in jurisdictional problems 

In addition to the increased administrative cost to the Government, it is 
believed there would also be increased administrative cost to the contractor 
which would naturally be passed on to the Government in the price bid. The 
provision in section 4 of the bill that the agency may at any time require any 
contractor to submit all subeontracts, bids, books, accounts, records, correspond 
ence, ete., and preserve such recort!s for 38 years after final payment would be 
very objectionable to general contractors. The Bureau of Reclamation at one 
time required its contractors to submit complete cost data on work performed 
Contractors and their associations protested strongly and advised that the require 
ment caused increased costs to the contractor and thus resulted in increased bid 
prices. Section 4 of the bill would, it is believed, have the same effect on prices 


TENDS TO BE DISCRIMINATORY 


The bill applies only to mechanical special contract work No mention is made 
of the sub-subcontractors with whom the mechanical specialty contractors might 
deal. It would appear that there is a possibility the mechanical specialty con 
tractors would be permitted to shop for bids among their subcontractors, whereas 
the general contractors would not, at least as to specialty contractors, 

If the bill were successful in preventing bid shopping insofar as Government 
contracts are concerned, it would still fail to abolish the practice in the con 
struction industry as a whole. It is not known what percentage of the tota 
contracting business is handled by the various Federal agencies, but, under ordi 
nary circumstances, it is believed to be less than 15 percent. If the bill 
designed to prevent general contractors from making excessive profits throug! 
the process of squeezing subcontractors, it would be, to a certain extent, duplicat 
ing the functions of the Renegotiation Act of 1951 (Publie Law 9, 821 Cong. ). 

It is sincerely believed that the condition which this bill would seek to eor 
rect is a problem for the industry itself. Mechanical and specialty contractors 
can protect themselves by refusing to figure jobs without binding commitment 
from prime contractors to give work only to those qualified subcontractors who 
furnish advance figures. In other words, we believe that if relief is needed 
should be sought by the specialty contractors through the nsual channels ava 
able in the free enterprise system rather than through legislation applicable only 
to Government contract work which would leave unaffected subcontractors othe 
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than mechanical specialty contractors and the entire construction industry out 
side the field of Government construction. 
The Bureau of the Budget has advised that there is no objection to the sub 
mission of this report to your committee. 
Sincerely yours, 
VERNON DD. Norrrrop, 
Issistant Secretary of the Interior 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, April 25, 1952 
Hon. Par McCarran, 
Chairman, Committee on the Judiciary, 
United States Nenate. 


My Drar Mr. CHAIRMAN: Further reference is made to your letter of April 8, 
1952, acknowledged by telephone April 16, 1952, requesting a report on S. 2907, 
Kighty-second Congress, a bill to prescribe policy and procedure in connection 
with construction contracts made by executive agencies, and for other purposes 

The bill has two distinct parts, the first having reference to cost-plus-a-fixed 
fee construction contracts (see. 2) and the second to lump-sum construction con 
tracts (sec. 38). Section 2 would require Government agencies, before entering 
into a cost-plus-a-fixed-fee construction contract, to make an estimate of the cost 
of each class of mechanical specialty work involved in the performance thereof 
It would also require any class of mechanical specialty work estimated to cost 
S5,000 or more to be performed by an independent mechanical specialty subcon 
tractor or by a contractor qualified to perform such work, whose name must be 
submitted to and approved by the procuring agency prior to commencement of 
such work. This section would preclude the prime contractor from undertaking 
the mechanical specialty work, unless he was qualified to perform work of that 
type 

Section 8 would prohibit Government agencies from awarding or entering into 
lump-sum Construction contracts unless (1) the procuring agency shall first make 
in estimate of the cost of completion of each class of mechanical specialty work 
(2) plans and specifications are prepared with respect to each class of mechanical 
specialty work which is estimated to involve $5,000 or more; (3) the name of 
the subcontractor who will perform each class of mechanical specialty work 
estimated to involve $5,000 or more and the cost to the contractor of each such 
class of mechanical specialty work are set forth in any written bid or, if there is 
no written bid, given in a written statement by the contractor to the contracting 
ageney; and (4) the name of the subcontractor who will perform each class of 
mechanical specialty work estimated to involve more than $5,000 and the cost 
thereof to the contractor as set forth in the bid or written statement, are specified 
in the contract. Section 3 further provides that, if the contractor engages a sub 
stitute or different subcontractor to perform any Class of mechanical specialty 
work at a lower cost than the cost of the subcontractor specified in the contnact, 
the Government shall receive the benefit of any such savings by an appropriate 
adjustment in the contract price. In the case of contracts awarded after com 
petitive bidding, this section limits the mechanical specialty subcontractors who 
may be substituted to those who were named as proposed subcontractors in one 
of the bids made on the job. 

The text of the bill indicates that it is designed primarily to protect prospective 
mechanical subcontractors by preventing so-called bid-peddling practices of gen 
eral contractors. Its enactment apparently would not result in any substantial 
benefits to the Government but in all probability would result in additional costs 
having to be borne by the Government It seems obvious that to require each 
bidder to make such final and definite arrangements with each and every sub 
contractor necessary to the contract work as to enable him to state in connection 
} 


t 


With his bid the name of each subcontractor and to bind 
uld only result in higher bids. There would be involved, not o1 


naking all final and detinite arrangements with each subcon 


limself accord rly 


ding, but the risk of extra costs growing out of the operati 
of the law, and it may be assumed that prudent bidders 
neh costs and risks in their bids In addition, 


‘strict Competition in bidding through deterring prospective bidde 


Could 


uming the expense and risks involved 


t 


urse, be reimbursed the cost resulting 





FEDERAL CONSTRUCTION CONTRACT ACT 


subcontractors preparatory to bidding. Then, too, there would be the direc: 
expense to the Government necessary to such administration and supervision a 
would give full effect to the law. 

Furthermore, there is considerable doubt that the bill would accomplish the 
desired purpose of preventing general contractors from “shopping the bids” o! 
their mechanical specialty subcontractors. While the bill would no doubt cur! 
the general contractor from peddling bids after he had been awarded a contract 
it seems obvious that, if a contractor, before putting in his bid, were required t 
state definitely who were going to be his subcontractors, he would merely shop 
his bids before rather than after award. And, while it may be that subcontractors 
generally bid against each other and in some instances reduce prices below a fai 
rate, the fact remains that they have the means of protecting themselves in thei: 
own hands. It is not believed that the United States should attempt to regulate 
competition among them in their relation to general contractors. It doubtless 
occurs in numerous cases that bids of subcontractors are considered too high by 
the general contractor and that estimates are placed in the bids with the view of 
the general contractor performing the work or securing a lower proposal from 
some other subcontractor. 

Section 4 of the bill provides that an executive agency could at any time 
require contractors and subcontractors to submit their books, accounts, records 
and other documents, all of which would be preserved subject to inspection and 
audit by the Comptroller General of the United States until the expiration of 
3 years after final payment under any such contract. This section apparently is 
intended to assist the General Accounting Office in performing its audit func 
tions: however, it is believed that the submission of the books, records and 
accounts to the procuring agency would neither be practical nor necessary. Gen 
erally, the General Accounting Office would have no particular reason for ex- 
amining the books and records of*a contractor performing work for the Gov- 
ernment under a lump-sum contract entered into on the basis of competitive 
bidding. In that connection, it is to be noted that Public Law 245, approved 
October 31, 1951, requires that all contracts negotiated without advertising 
under the Federal Property and Administrative Services Act of 1949 (63 Stat. 
377), and the Armed Services Procurement Act of 1947 (62 Stat. 21), shall in- 
clude a clause to the effect that the Comptroller General or any of his duly 
authorized representatives shall until the expiration of 3 years after final 
payment have access to and the right to examine any directly pertinent books, 
documents, papers, and records of the contractor or any of his subcontractors 
engaged in the performance of and involving transactions related to such con 
tracts or subcontracts. It is suggested, therefore, that if the present bill is 
to receive favorable consideration it would be sufficient to insert therein a 
similar requirement applicable to construction contracts negotiated under any 
authority other than the statutes covered by Public Law 245. 

The following typographical errors have been noted. The word “is” in line 
23, page 3, and line 5, page 4, should be changed to the word “are.” The word 
“of” in line 9, page 5, apparently should be eliminated. The word “even” in 
line 23, page 5, apparently should be changed to the word “event.” The word 
“construction” in line 2, page 6, is misspelled. The word “or” in line 17, page 6, 
apparently should be changed to the word “to.” 

Paragraph 8 of section 5 defines a lump-sum contract as one under which 
the price is fixed or to be fixed by any method other than cost plus a fixed fee. 
Under this definition a purely cost contract without any fee would be considered 
a lump-sum contract. It is believed that all cost-type contracts should be ex 
cluded from the definition of a lump-sum contract. 

Since, for the reasons indicated, it does not appear that this bill would be 
of any particular benefit to the Government and possibly would entail addi- 
tional time and expense in its administration, favorable consideration of the 
bill is not recommended. 

Sincerely yours, 
FRANK L. YATES, 
Acting Comptroller General of the United States. 
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DEPARTMENT OF JUSTICE, 
Washington, D. C., May 6, 1982. 
Hon, Pat MCCARRAN, 
Chairman, Committee on the Judiciary, United States Senate, 
Washington, D. C. 

My Dear SENATOR: This is in response to your request for the views of the 
Department of Justice concerning the bill (S. 2907) to prescribe policy and 
procedure in connection with construction contracts made by executive agencies, 
and for other purposes. 

The bill would require contracting agencies entering into construction con- 
tracts upon a cost-plus-a-fixed-fee basis to estimate the cost of each class of 
mechanical-specialty work involved in the contract. It would also require that 
each class of such work shall be performed by a qualified subcontractor or 
contractor, and that the name of such subcontractor or contractor shall be 
submitted to and approved by the agency. The bill would also make similar 
provisions with respect to lump-sum contracts. With certain exceptions, the 
prime contractor would be required to have such approved subcontractor per- 
form the mechanical-specialty work in question. Substitutions of subcontractors 
could only be made with the approval of the agency, with the cost of the sub- 
contract work also approved. In the case of a lump-sum contract, if the sub- 
stituted subcontractor’s price should be less than the original subcontractor’s, 
the lump-sum contract price would be required to be appropriately adjusted. 
The bill would also provide that all contractors and subcontractors may be 
required to submit all of their subcontracts, bids, books, records, and corre- 
spondence for inspection and audit. 

Whether the bill should be enacted involves a question of policy concerning 
which this Department prefers not to make any recommendation. There are 
certain features of the measure, however, with respect to which the committee 
may Wish to give further consideration. 

The language of the bill is ambiguous in certain respects and might create 
troublesome questions of interpretation. For example, the question arises as 
to whether the definitions of “contractor qualified to perform mechanical-spe 
cialty work” and “independent mechanical-specialty contractor,” appearing in 
context only in that section of the bill which relates to cost-plus-a-fixed-fee 
contracts, would exclude new business or recent entrants into the field of inde- 
pendent mechanical-specialty contracting. It would appear that each class of 
mechanical-specialty contractor eligible would be limited to those who have a 
staff “which has proven on previous projects” to be competent to supervise, 
control, and direct the class of work involved. The bill does not contain any 
standards of “proof” for determining the competency or qualifications of con- 
tractors or subcontractors. Nor does the bill contain a definition of “projects” ; 
so that it is not clear whether it means only Government projects. Also, the 
bill does not indicate the size or scope of construction undertakings contem- 
plated thereunder. While the definition of “independent mechanical-specialty 
subcontractor” provides for proven qualification in the particular class of me 
chanical-specialty work involved, the question arises as to whether this classi 
fication would be interpreted so narrowly that many qualified mechanical spe- 
cialists would be eliminated from the bidding. 

Another matter which the committee may wish to consider is the effect which 
the legislation might have on the present legal relationship between subcon- 
tractors and the Government. The present rule is that a subcontractor is not 
in such direct contractual relationship with the United States as to enable 
him to have an independent standing to sue as a plaintiff (VWerritt v. United 
States (267 U. S. 388)), a rule which it is believed would be followed in case 
of any litigation involving contracts made pursuant to this legislation. Certainly 
this is a desirable rule, as it relieves the courts as well as the Government 
from a multiplicity of individual suits by many subcontractors. 

The Burenu of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
A. Devitt VANECH, 
Deputy Attorney General, 
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FepeERAL TRADE COMMISSION, 
Washington, D. C., May 20, 1982. 
Hon. Pat McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Mr. CuarremMan: This will acknowledge receipt of your letter ot! 
April 14, 1952, requesting a report on S, 2907, Eighty-second Congress, secon: 
session, a bill to prescribe policy and procedure in connection with construc 
tion contracts made by executive agencies, and for other purposes. 

The cost-plus method of contracting invites a practice which seems to us 
unfair. It arises when general contractors abuse this method of contracting 
to enter new lines of work, performing themselves work which they might hav 
done at lower costs to the Government by utilizing competitive procedures t 
locate low bidders among already established subcontractors. 

S. 2907 eliminates this abuse of the cost-plus method of contracting. It does 
so, however, merely by substituting an abuse of another kind. Then the bil! 
moves on to create other abuses where none now exist. Taking into account 
its strong tendency to insulate certain trade groups from competition and its 
equally clear tendency to increase costs to the Government on construction 
projects, the bill would seem to do decidely more public harm than good. 

The effects of the bill are, in the main, three. First, members of certain 
trade groups who normally function as subcontractors on construction projects 
are insulated from the higgling over subcontractor prices which normally takes 
place between contractor and subcontractors under lump-sum contracts. Sec 
ond, newcomers and would-be new competitors in these same trade lines are 
excluded, or tend to be excluded, from participation on Government construction 
contracts which are awarded by the cost-plus-fixed-fee method. Third, the 
more competitive, lump-sum method of contracting is saddled with certain 
time-consuming and burdensome processes which must inevitably result in in 
creased use of the cost-plus method, attended by increased costs to the Gov 
ernment. Taken all together, these three effects would mean that: 

(7) Firms in the mechanical specialty work fields would be relieved or sub 
stantially relieved of the bargaining between general contractors and subcon 
tractors over subcontractors’ prices on lump-sum contracts—the only type of 
contract providing an incentive for such bargaining: 

(>) The already-established firms in the mechanical specialty work fields 
would enjoy something like a private preserve of the more lucrative type of 
subcontract work—that is, subcontract work under cost-plus-fixed-fee contracts 

(c) An increased proportion of Government construction contracts would be 
let by the cost-plus-fixed-fee method—-a method under which the general con 
tractor’s incentive for policing subcontractors’ charges is missing. 

The trade groups receiving the special benefits of the bill are referred to as 
“mechanical specialty work” subcontractors. These are further defined in sec 
lion 5 (3) to include three trade groups: (@) plumbing contractors, (b) heating 
and ventilating contractors, and (c) electrical contractors. There are othe! 
trade groups that normally function as subcontractors on construction projects 
These include painting contractors, roofing contractors, flooring contractors, tilt 
contractors, excavating contractors, and perhaps others. Such other trade groups 
are not included in the benefits of the bill. 

Amplifying new our three observations concerning the effects of the bill, we 
take up first the point that it would insulate firms in the “mechanical specialty 
work” fields from buyer-seller competition and raise costs to the Government 
under lump-sum contracts. This competitive higgling between contractor and 
potential subcontractors has recently come to be called “bid shepping.” The 
effects of prohibiting bid shopping are best understood in light of the norma! 
and long-standing practices in the construction field. The practice is for gen 
eral contractors, when making up their bids, to solicit bids from subcontractors 
on various phases of the work which they would expect to subcontract in even! 
they receive the general contract. Such subeontractor bids give the general 
contractor an indication of what he can expect his costs to he, and at least le! 
him know what his maximum costs will be for these particular phases of the 
project. But subcontractor bids on this first round of bidding tend to be wi 
realistically high Everybody connected with the construction business knows 
this, and general contractors trim their own bids, each on the expectation that 
he will be able to wangle better bids if he should have occasion to do so, 

It has heen said, with reference to the bill, that subcontractors inflate. or pad 
their bids on the first round of bidding in order to protect themselves from bid 
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shopping. This is a rather strange explanation—that a businessman will make 
is bid deliberately high for the reason that there will be a subsequent invitation 
o his competitors, and perhaps to himself, to beat his bid. A more realistic 
xplanation would seein to be that subcontractor bids are generally high on the 
first round because each subcontractor bidding knows that the chances of his 
eceiving the business in question is remote. First of all, it is only problematical 
hat the contractor to Whom the bid is submitted will receive the general contract. 
secondly, should this particular contractor receive the general contract, then it 
s only problematical that the particular subcontractor will be awarded the sub 
ontract in which he has bid. With the chances of receiving a particular 
ward thus parleyed against him, the individual subcontractor does not and 
nnot find the chance worth the time and expense necessary to figure his costs 
ully and in detail. Therefore, his inclination is to use a rule-of-thumb method 
figuring costs, well-inflated to cover unconsidered contingenci 
reason Why the tirst round of bids tends to be high is, moreover, that the prospe 
tive business is remote in point of time. No businessman likes to commit himself 
to undertake a piece of low-profit business in the remote future, when he knows 
not what volume high-profit business the future holds in store. It is only as the 
day for beginning work approaches, and the businessman finds himself with 
open capacity that he is willing to trim the price of that capacity. 
When the general contractor has actually received a lump-sum contract, it then 
hecomes worth his while to search out low subeontract bids He wy return 
>the subcontractors who bid originally and ask for lower figures. Tle may seek 
ds from still others who did not bid originally. And if he finds himself in a 
lace Where he cannot get reasonable prices by these means, he may even do, or 
threaten to do, the specialty work himself. These are normal practices on both 
private and publie constructions 
The bill would put a stop to all this bargaining over price on Federal 
construction projects. Section 8 (a) (38) would prohibit executive agencies 
rom entering into lump-sum contracts, except where the names of the subcon 
tractors and the price to be paid to each is written into the prime contract 
This means that the general contractor must select his subcontractors before 
ibmitting his own bid He would thus have his hands tied by subcontract bids 
prepared and submitted at a time when each individual subcontract 
receiving the business are remote Under this procedure which tends to insure 


ors ¢f I es 
higher prices to subcontractors, general contractors’ bids to the Government will 
naturally be higher. 
Once the general contractor has selected his subcontractors from the first 
ound of bids, the bill prescribes several procedures which would effect 
unsure that no lesser costs will be incurred. No longer could the general 
actor undertake mechanical specialty work himself, or effectively thre: 
ndertake such work, in order to get reasonable subcontract bids. Section 3 
uld prohibit his performing such work under a lump-sum contract, unle 
had definitely been decided in advance of the contract award and his name, 
ud been specified in the contract 
Section 38 (e) makes it permissive for the general contractor to substitute a 
beontractor where he later finds a substitution will result in lower costs 
put this section also contains provisos which would make the permission ineffec 
ve in practice. The first proviso makes such a substitution possible if and 
nly if the contractor satisfies certain red-tape burdens for whicl » may receive 
no remuneration, This involves the contractor's writing to the executive 
agency, submitting a copy of the proposed substitute subcontract, and then 
Waiting the executive agency’s approval of the proposed substitute contractor 
urthermore, according to the second proviso, the general contractor would not 
e permitted to go outside the group of original bidders to select a lower 
ibcontractor—at least this is true of bids which were originally made pursuant 
advertising, the only situation where such a restrictive procedure w 
nforceable. Then finally, section 3 (f) removes any incentive for tl 
ntractor to substitute a low-cost subcontractor for a high-cost one 


on requires that the full savings effected by any such substitution 
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work. The bill would also prohibit the general contractor from entering thes: 
fields where the cost to the Government would be less. Section 5 (4) eliminate 
the general contractor as a potential competitor in mechanical specialty wor 
under cost-plus contracts, unless he can clear a series of hurdles, as follows: 

(a) Customarily performs the mechanical specialty work ; 

(0b) “Does not subcontract plumbing work, or heating, air conditioning o1 
ventilating work, or electrical work, as the case may be”; 

(c) “Maintains a supervisory, administrative, and technical staff which ha: 
proven on previous projects to be competent to supervise, control, and direct suc! 
class of mechanical specialty work. * * *” 

These three conditions, taken together, would go a long way toward excluding 
general contractors as potential competitors for mechanical specialty work. And 
they would seem in any case to preclude general contractors from competing fo: 
such work where they have not previously been engaged in such work. 

Section 5 (5), moreover, excludes other new companies in the mechanical spe 
¢cialty-work fields from participation in Government cost-plus construction pro 
ects and tends to favor the larger companies among the already-established com 
panies in these fields. With reference to these two points, it may be noted that a 
tirm in order to qualify must “maintain a supervisory, administrative, and tech 
nical staff.’ This would tend to exclude the smaller firms. Moreover, it musi 
be noted that such supervisory, administrative, and technical staff must hav: 
proven on previous projects its competence to supervise, control, and direct the 
particular class of mechanical specialty work. This would exclude new firms 
from the competition. 

As a point of draftsmanship, it might be a'lded that, whereas subsections 5 (4) 
and (5) require that a competitor for business on Government projects “maintain 
a supervisory, administrative, and technical staff which has proven on previous 
projects to be competent,” ete., it is not clear by what standards such proof sha}! 
be made, nor is it clear whether the phrase “previous projects” refers to previous 
Government projects only or to projects of any type. 

Finally, our third observation has been that the bill would further discourage 
the use of the more competitive lump-sum method of contracting in favor of 
increased use of the cost-plus method of contraction. 

Subsections 38 (a) (2) through (4) require burdensome and time-consuming 
procedures in connection with the use of this method of contracting which would 
not be required in connection with the use of the cost-plus method, Specifically, 
these procedures would require that the following steps be completed in advance 
of entering into a lump-sum contract: 

(@) That plans and specifications are prepared with respect to each class of 
mechanical specialty work (except those involving less than $5,000) ; 

(b) That each of the subcontractors for mechanical specialty work be selected 
and the price to be paid for each be decided upon ; and 

(c) That the names of the subcontractors who will perform the mechanics 
specialty work, together with the prices paid them for the work, be written into 
the prime contract. 

In summary, we see no reason why steps should not be taken to correct the 
abuses of the cost-plus-fixed-fee method of contracting. In some respects, 
would seem better if the restrictive procedures which the bill would place upo! 
the lump-sum method were placed instead upon the cost-plus method. Placed 
upon the lump-sum method, these procedures would have the effect of discourag 
ing the use of this method and of insuring that the cost of mechanical specialts 
work will not be driven down. Placed upon the cost-plus method, these same 
procedures would discourage use of that method and provide a means of insuring 
against undue increases in the cost of this type of work. If, however, your com 
mittee deems it advisable to examine into the theory that competitive bargaining 
between contractors and subcontractors is an unfair practice which ought to be 
prohibited, then it might be better to examine this theory in the context of 
proposal to prohibit the practice on private construction projects as well as 
Federal construction projects. In such a context as this the committee would 
have an opportunity to appraise the practice not just in terms of the conflict 
of interest between trade groups in the mechanical specialty work fields and the 
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Federal Treasury, but in terms of the conflict of interest between these groups 
and all other private groups who contract and pay for construction projects. 
sy direction of the Commission. 
Sincerely yours, 
Jas. M. Meap, Chairman, 


N. B.—In view of your request that we expedite the matter, this report has 
not been cleared with the Bureau of the Budget. 
JAS. M. MEApD, Chairman, 


DEPARTMENT OF THE ARMY, 
Washington, D.C., April 29, 1952. 
Hon. Pat McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate. 

DEAR SENATOR McCarRAN : Reference is made to your request to the Secretary 
of Defense for the views of the Department of Defense with respect to S. 2907, 
Kighty-second Congress, second session, a bill to prescribe policy and procedure 
in connection with construction contracts made by executive agencies, and for 
other purposes. The Secretary of Defense has delegated to the Department 
of the Army the responsibility for expressing the views of the Department of 
Defense thereon. 

The Department of the Army, on behalf of the Department of Defense, is 
opposed to the above-mentioned bill. 

The bill, if it becomes law, will change the competitive bid system which is 
now practiced by the Government. Publie Law 413 of the Eightieth Congress 
(Armed Services Procurement Act of 1947) requires that all contracts shall be 
et as a result of advertising (except under certain noted conditions) and that the 
contract shall be awarded to the lowest responsible bidder, price and other 
factors being considered. It has long been the practice of the Government not 
to inquire into cost breakdowns of contracts bid on a competitive basis nor 
to require the principal contractor to accept subcontractors based upon the 
judgment of representatives of the Government. In this connection, it is de- 
sired to point out that estimates are prepared by the Government for all con- 
struction projects prior to the award of such contracts. A comparison of the 
hids submitted with such cost estimates will generally indicate whether or not 
the bid prices are reasonable. 

By requiring the approval of subcontractors by the Government and by re- 
quiring the names of such subcontractors to appear in the contract document, 
there are created at least two major problems: (1) administrative, and (2) 
egal. In facing the first problem, the Government would be required to co 
ordinate not just one principal contract but also several individual contracts; 
with respect to the second problem, the Government would be exposed to legal 
difficulties in the event subcontractors, approved by the Government, defaulted 
in their work or otherwise proved incompetent. 

It is strongly believed that there should be no departure from the prin 
iple that the prime contractor shall remain solely responsible as to the selection 
of his subcontractors. The need for adherence to this principle has been borne 
out by experiments which were conducted where specialty phases of a con- 
struction project were separately let rather than all being placed by and under 
one general contractor. This departure from the normal procedure resulted 
in numerous claims for damages due to delays of contractors selected by the 
Government, and proved the fallacy of breaking down one construction project 
into a number of small jobs, a practice long since discontinued. 

The requirements of the proposed bill as they are intended to apply to CPFF 
construction contracts are contrary to the very nature of and reason for 
entering into such contracts. If it were possible to prepare estimates of work 
to be subcontracted prior to the award of CPFF construction contracts, gen 
erally speaking, there would be no reason not to perform the particular con- 
truction work on a lump-sum or unit-price basis. As a rule, the amount of 
specialty work to be subcontracted or even to be performed under a given sit 
lation cannot be determined until a date much later than the award of this 
type of contract. As a protection to the Government, the contracting officer 
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must approve all subcontracts under CPFF general contracts if the amount of the 
subcontract is over $2,000. Such approval is sufficient protection to the Goy 
ernment in this respect. 

The main purpose of this bill is apparently to eliminate an undesirable prac- 
tice in industry; namely, so-called bid shopping. The enactment of this bil 
would require the Government to undertake the enforcement of a code of ethics 
pertaining to contractors. Ordinarily, general contractors are well acquainted 
with their subcontractors and their facilities, and should make every effort to 
get reasonable prices prior to bidding for work. 

The proposed bill is discriminatory in that it covers only one segment of the 
construction industry. Policing by the Government to protect the bids or pro- 
posals of subcontractors in the mechanical specialty field would undoubtedly 
result in requests for similar action by subcontractors in other phases of the 
construction industry, as well as by supply and material men. If any one 
class of bidders is entitled to the special treatment proposed by this bill, no sound 
reason appears for not according the same treatment to all classes of con 
struction and supply contractors. In such event, the administration of con- 
struction contracts would become unduly burdensome. 

In summary, it may be stated that the “alleged” action (bid shopping) of 
general contractors, which the bill is seeking to overcome, is a matter to be 
cleaned up by the construction industry itself if indeed such a practice is re 
garded by the industry to be unethical. The Government has always taken the 
position that it has no privity of contract with the subcontractor and that the 
Government should look to the general contractor for performance, This places 
the responsibility for the performance of the work in one place and eliminates 
the necessity of dealing with many persons rather than with the one who should 
he responsible for the entire work. Further, the subeontract price, conditions 
of the subcontract, and any other agreements entered into by the general con- 
tractor and his subcontractors are matters of concern only to those parties and 
should be of no interest or concern to the Government as long as the provisions 
of the prime contract are adhered to, there is no patent violation of law, and 
there is no evidence of collusion or fraud. Under no circumstances should the 
Government assume the responsibility of choosing the general contractor's sub 
contractors, material men, or suppliers in lump-sum contracts. To de so would 
destroy the competitive-bid system. 

It is reeommended that this measure not be enacted into law, 

The fiscal effects of the bill cannot be estimated by the Department of 
Defense. 

This report has been coordinated among the Departments and Boards in the 
Department of Defense in accordance with procedures prescribed by the Secre 
tary of Defense. 

The Bureau of the Budget has advised that there is no objection to the sub 
mission of this report. 

Sincerely yours, 
FRANK Pace, Jr., 
Secretary of the Army. 


ATOMIC ENERGY COMMISSION, 
Washington, D. C., June 16, 1952. 
Hon. Pat McCarran, 
United States Senate. 


Dear SENATOR McCarran: Reference is made to S. 2907, to prescribe policy 


and procedure in connection with construction contracts made by executive 


agencies, which is now pending before your committee. 

We are concerned that the enactment of S. 2907 may seriouslv impair the 
efficient administration of our eonstruction program. It would, of course, add 
to the administrative costs of contract construction since aecounting, super 
vision, legal, and engineering expenses would be increased. Secondly, it would 
deprive the Commission of the opportunity of utilizing to the fullest degree 
possible the services and experience of onr-prime contractors in that it wonld 
disperse and divide resnonsibilitv which should be centralized. and wonld limit 
the prime contractor in his selection of subcontractors. Onur cost-tvpe ar 
fixed-price contractors are selected on the basis of their responsibilitv and the 
ability to perform, and our experience has demonstrated the wisdom of ¢ 
tralizing responsibility for a construction project in the hands of an organiz 
tion of this sort rather than dispersing responsibility among a number 
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participating firms. Thirdly, it appears quite likely that enactment of legisla- 
tion of this sort would encumber our construction program in a manner which 
might cause undesirable delay by reason of the conditions precedent established 
for award of contracts, diffusion of responsibility and control, as well as the 
difficulties which might arise in cases of disagreements between the prime con- 
tractor, subcontractors, and Government. Another difficulty which we expect 
would be encountered in administration of this legislation is that it would very 
greatly complicate the awarding of bids. And, finally, in many instances it 
would be wholly impractical for a CPFF contractor to estimate the cost of each 
class of mechanical-specialty work prior to commencement of work, especially 
where the contract is for construction of a large-scale project involving technical 
development and design beyond past experience. 

As you know, the Commission now has under way a very large construction 
program which we expect will be greatly expanded. A substantial number of 
construction contracts and subcontracts will be awarded in connection with this 
program, and we are most anxious to avoid any impediments to the prompt and 
efficient execution of this program. It is for these reasons that we oppose the 
enactment of legislation such as 8. 2907. 

The Bureau of the Budget has advised us that it has no objection to our 
submitting these comments. 

Sincerely yours, 
Unirep States Atomic ENERGY COMMISSION, 
GORDON DEAN, Chairman 

Senator Kitgorr. I would like to make a statement now. After 
that I will hear Mr. Knowles, and then I have to go. 

During the course of the testimony I believe you gentlemen will 
remember that I asked the general contractors, because practically all 
of them are testifying only on 8. 2907, whether they would not pre- 
pare a brief analyzing the other bills which are pending in the House, 
because they all deal with the same subject matter and there may be 
some that are better than others. 

We will hold this record open to receive such a brief if the Associa- 
tion of General Contractors cares to file one. We will hold the ree- 
ord open for a few days for that purpose. If the Association of 
Specialty Contractors wants to file an additional brief, we will hold 
the record open for that brief. The open hearings will close today 
unless something unforeseen happens. 

Mr. Knowtes. Mr. Chairman, it was that request that I wished to 
make, namely, that the record be held open so that we can file a state- 
ment about these other bills that you speak of. 

We also haye some statements that we have been expecting, some 
from West Virginia, by the way, and which we would like to have 
incorporated in the record. But we haven’t them here today. They 
will number just a very few. 

Senator Kricorr. May I say that everything that we get within 
the next week will be made a part of the record. 

Mr. Knowtrrs. All right: thank you very much. 

Senator Kintcorre. This will conclude the hearings then. Thank 
you very much, gentlemen. 

(Whereupon, at 3:45 p. m., the hearings on S. 2907 were concluded, 
the subcommittee to reconvene upon the call of the chairman.) 





APPENDIX 


(The following material has been submitted for the record.) 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
April 18, 1952. 
Hon. HARLEY M. KILGORE, 
United States Senate. 

Dear SENATOR: On March 20 I received a letter from Mr. John E. Majerus, 
manager of the Puget Sound chapter of National Electrical Contractors Associa- 
tion, asking that I seek administrative or legislative means of correcting a situ- 
ation in the contracting industry commonly known as “bid shopping.” 

A few days later I wrote General Services Administration, Corps of Engineers, 
Department of the Interior, and the Senate Public Works Committee, describing 
the practices outlined in Mr. Majerus’ communication. 

My letter contained a request that the departments and committees advise 
me whether bid shopping of subcontracts could be handled administratively. 
Rather than attempt to interpret for you the responses I have received I am 
attaching copies of the letters themselves. 

You will note particularly the statement in Senator Chavez’ letter in the fourth 
paragraph, stating that to correct this situation would require legislation; it 
could not be handled administratively under existing laws. 

I hope this information is helpful, as I am very much interested in the bill 
you have before you. 

Best personal regards. 

Sincerely, 
WARREN G. Maanuson, United States Senator 


DEPARTMENT OF TITE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., April 4, 1952. 
Hon. WARREN G. MAGNUSON, 
United States Senate, Washington, D.C. 


My Dear SENATOR MAGNUSON: This will acknowledge your letter of March 
25 in which you enclosed a copy of a letter from the manager of the Puget 
Sound chapter of the National Electrical Contractors’ Association. The infor 
mation you have requested is in the process of preparation and will be forwarded 
to you within the next few days. 

Sincerely yours, 
Vernon D. Nortrrop, 
issistant Secretary of the Interior. 


GENERAL SERVICES ADMINISTRATION, 


Washington, D. C., April 2, 1952. 
IIon. WARREN G. MAGNUSON, 


United States Senate, Washington, D. C. 

DeEAR SENATOR MAGNUSON: This is to acknowledge receipt of your letter of 
March 25, 1952, forwarding a copy of a letter dated March 19, 1952, addressed 
to you by Mr. John E. Majerus, manager of the Puget Sound chapter of the 
National Electrical Contractors’ Association, on the subject of prevailing prac- 
tices on the part of general contractors in connection with electrical and me- 
chanical subcontractors and recommending certain legislation sponsored by the 
aforementioned association with respect to Federal construction contracts. 

This matter is one of considerable importance to this Administration and 
is now under careful consideration and study. I will advise you of my com 
ments thereon as soon as possible, 

Sincerely yours, 
Jess LArRson, Administrator. 
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Unirep STares SENATE COMMITTEE ON PusLic WorRKS, 
tpril 9, 1952. 
Hon. WARREN G. MAGNUSON, 
United States Senate, Washington, D.C. 

Deir SENATOR MAGNUSON: Receipt is acknowledged of your letter dated March 
24 relative to the practice of bid shopping on Government contracts. 

As you no doubt know, the Government now issues advertisements for bids 
and is required to accept the lowest responsible bid. The contract is then 
executed with that contractor, and he is held responsible for satisfactory per 
formance or fulfillment of the contract. If the contract is for items or parts 
the specifications may specify the trade name of an article, or its equal, that 
would be acceptable, and require inspection and approval of any item supplied 
by either the prime contractor or a subcontractor. The Government looks to 
the prime contractor for satisfactory performance and not to a subcontractor 

I have been informed that this practice of bid shopping is becoming rathe) 
Widespread and many complaints have been received about it. These bids re 
ceived by the contractors from the subcontractors are generally proposals, and 
have no legal status. The subcontractors involved are usually small contrac 
tors, and they are really cutting each other's throats. One of them who com 
plains of this practice today might follow such practice tomorrow. 

To correct this condition would require legislation. It could not be handled 
administratively under existing laws. I was told of a law in the State of Mas 
sachusetts that had made attempts to correct the condition, in that it requires 
the prime contractor to disclose bids he has received, but I understand that it 
does not bind him to accept such bids from subcontractors. It would be much 
more desirable if the various industries would police themselves through the 
Associated General Contractors, or other organizations, and stop the practice 
of undercutting each other. The small contractors could band together and 
execute contracts with prime bidders, contingent upon him receiving award of 
the prime contracts. 

Any legislation proposed on this subject will be a very ticklish matter. 

With kind personal regards, I am, 

Sincerely yours, 
DENNIS CITAVEZ, 
Chairman, Committee on Public Works 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 
Washinaoton, D.C... Mareh 31, 1952. 


Hon. WARREN G. MAGNUSON, 
United States Senate, Washington, D. C. 

DeAR Mr. MAGNUSON: Reference is made to your letter dated March 25, 1952, 
enclosing copy of a letter received from Mr. John B. Majerus, manager of the 
Puget Sound Chapter of the National Electrical Contractors’ Association, rela 
tive to what is stated to be a prevailing practice on the part of general con 
tractors engaged in “bid shopping.” 

Although certain contractors may engage in bid shopping, it is the view of this 
office that corrective measures must be taken by the industry itself rather than 
by governmental rule or regulation. Under normal methods of contracting no 
privity exists between the Government and the subcontractors, the prime con 
tractor being considered by the Government as wholly responsible for the pet 
formance of the work, including selection of subcontractors. 

Your interest in this matter is appreciated. 

Sincerely yours, 
G. J. Noun, 
Vajor General, USA, Deputy Chief of Engineers 


WEAVER & GLASSIF, 
Washington 5, D.C... June 10, 1952. 
Re 8S. 2907. 
Hon. HARLEY M. KILgore, 
Subcommittee Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Drak SENATOR KiLGorRE: Upon the adjournment of hearings on 8S. 2907 on Jun 

3, the record was left open to receive comments that any of the affected parties 
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might desire to submit. This firm as attorneys for the National Electrical Con 
tractors Association, Inc., National Asseciation of Master Plumbers, and the 
Heating, Piping, and Air Conditioning Contractors National Association, Inc., 
has been present at all the hearings and has examined all of the statements in 
detail. We believe that witnesses who have appeared before your comuiittee 
have fully covered all of the facets of this subject but, toward the close of the 
hearings, John C. Hayes appeared as attorney for the Associated General Con 
tractors of America, Inc., and purported to raise certain legal questions in con 
nection with S. 2907. Examination of Mr. Hayes’ statement discloses that the 
majority of his contentions are not actually legal questions, but simply a re 
statement of the position taken by other witnesses of the Associated General 
Contractors. However, since the testimony purported to present lesal issues 
and since we believe it misinterprets the bill in several respects we should like to 
deal with Mr. Hayes’ points and to have this letter made part of the record. 

Mr. Hayes contends that the Government agencies would be compelled by this 
legislation to assume added legal and administrative responsibility with in 
creased personnel and cost because of the requirement of separate estimates for 
each class of mechanical specialty work under section 2 (a) for cost-plus-a-fixed 


fee contracts and section 38 (a) for lump-sum contracts Mr. Haves maintains 
that the Government agencies do not have the type of trained personnel to make 
such estimates. 


in answer to this it should be stated first that the House bill, H. R. 7819, and 
the companion House bills have eliminated the requirement of these estimutes. 
Next it should be observed that the requirement of an estilnate under S. 2907 
is only that the contracting agency involved estimate whether each class of 
mechanical specialty work will cost more or less than $5,000. This could not 
actually be a serious burden for any administrative agency if the agency were 
qualified to enter into a construction contract. It is simply inconceivable that 
Government agencies would not have personnel of sufficient ability to estimate 
on construction contracts whether the cost of a class of mechanical specialty 
work should be under or over &5.000. 

Mr. Haves then contends that with respect to lump-sum work the bill re 
quires that “Government agencies must prepare separate plans and specifications 
for each class of mechanical specialty work” and insists that this would involve 
the augmenting of the staffs of Government agencies with a type of trained 
personnel that they do not now have. In answer to this point it might be noted 
that S. 2007 does not require separate plans and specifications for each class 
of mechanical specialty work on lump-sum contracts but only that the plans 
and specifications must be prepared which would show the mechanical spe 
cialty work involved in completion thereof. Under present procedure the Gov- 
ernment contracting agencies of course do normally prepare plans and specifica- 
tions showing the electrical, plumbing, and other mechanical requirements. 
The agencies have suggested in their statements that in some cases they do not 
prepare such plans and specifications. On lump-sum contracts where mechanical 
specialty work may run more than 50 percent of the total cost it would be fool- 
hardy for the Government to contract without preparing plans and specifications. 
It would seem that the Government would necessarily have personnel of sufficient 
experience to prepare the plans and specifications if they were qualified to let 
the contract at all. Bids submitted on a proposal without mechanical plans 
and specifications could not result in the best price to the Government. In any 
event. however, the House bill H. R. 7819 and the companion House bills omit the 
requirement that the Government prepare plans and specifications before letting a 
construction contract, 

In general, we believe the Associated General Contractors and the agencies 
themselves underestimated their abilities in taking the position that these are 
burdensome requirements. Quite apart from the merits of S. 2907 large suis 
of Government money should not be expended on construction projects by per- 
sonnel unable to estimate whether or not the mechanical specialty work thereon 
should be over $5,000 and who would not have sufficient ability to prepare plans 

nd specifications. But in view of the great issue which has been made of these 
simple requirements we respectfully call your attention to the House version which 
eliminates them, 

Next. Mr. Hayes contends that the Government agencies are charged by the 
bill with the responsibility of approving the subcontractor to perform each 
class of mechanical specialty work. He overlooks the fact that this respon- 
sibility is only provided with respect to cost-plus construction contracts. In- 
deed he implies that this requirement made by the bill is in respect to lump-sum 
contracts which is simply not the case. He, moreover, suggests that this pro- 
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vision would “require each Government agency to maintain a staff of investiga 
tors and accountants.” Of course as a practical matter the Government con 
tracting agencies do in most Cases inquire into the qualifications of mechanic; 
specialty contractors on cost-plus jobs. It is self-evident that they shou! 
inquire into such qualifications on all cost-plus jobs. Where the contractor 
operating without responsibility for cost there certainly is no justification f 
Government agencies failing to see that the persons who perform the high): 
technical and most expensive part of the work are qualified to perform the sanx 
properly and economically. It is hardly conceivable that a Government co! 
tracting agency entering into Cost-plus construction contracts would not hay: 
personnel within its organization capable of determining whether a mechanics 
specialty contractor to be used on such construction was qualified to perforn 
the work. If the agencies lack a staff sufficient for this purpose it would seem 
obvious that tremendous sums could be saved to the Government if they acquired 
a staff to make this simple and basic determination. 

Mr. Haves next makes the point that legal controversies might arise becaus: 
the “time old” legal relationship between general contractors and subcontractors 
will “undergo a marked change.” This is a stock argument against the letting 
of separate mechanical specialty contracts by the Government. It has no rela 
tionship to the bill under consideration. In making this statement Mr. Hayes 
did not point out how this relationship is changed by S. 2907. The simple fact is 
that S. 2007 does not change the legal relationship between general contractors 
and subcontractors. 

The next contention made by Mr. Hayes is the obscure statement that th: 
bill would raise the question of conflict between the proposed legislation and th: 
Taft-Hartley and Bacon-Davis Acts. Mr. Hayes did not point out what th: 
question of conflict was. We are unable to uncover the existence of any suc} 
question. It is conceivable that we are unable to find the basis for this suggested 
conflict, and Mr. Hayes does not point out what it is, simply because no such 
conflict exists. 

The point is then made that the benefits which the mechanical specialty group 
would obtain under this legislation would be requested by numerous nonnme: 
chanical specialty groups and that if this came to pass the Government agencies 
would be bogged down as far as construction work is concerned. This is ar 
interesting observation because some Government agencies have criticized thi 
bill as being discriminatory in applying only to mechanical specialty work. 

There is a clear-cut difference between mechanical specialty work and non 
mechanical specialty work in that under existing procedures as was clearly test 
fied to by witnesses for the Associated General Contractors, themselves, genera 
contractors of necessity get subbids from mechanical specialty contractors and 
ordinarily are not equipped to handle or estimate this type of work. The cost of 
estimating mechanical specialty work and the skill required is much greater that 
that ordinarily involved in the case of nonmechanical specialty work. How 
ever, there will be instances where provisions of the bill should be of benefit 
the nonmechanical specialty field. Therefore, it is believed that the House 
version which makes the provisions of the bill mandatory with respect. to 
mechanical specialty work and leaves its application to nonmechanical wot 
to the discretion of the contracting agency would be a desirable amendment t 
S. 2007 

Under the House version the question of discrimination is eliminated since 
the Government agencies may apply the provisions of the act across the boar 
if it so desires. Similarly, the question of bogging down of Federal construc 
tion raised by Mr. Hayes is avoided because the Government ageney is not rr 
quired to extend the procedure in the nonmechanical field except where it fee!s 
the procedure to be desirable. 

Mr. Haves next mentions two antitrust cases, one brought against a certair 
electrical contractor and the other against certain members of the plumbin: 
industry. Neither of these has anything to do with S. 2907 and we see no point 
in cluttering up the record by making reference to antitrust proceedings whic! 
have been brought against general contractors. Indeed, one has but to read 
the daily papers to find current sins of general contractors, particularly wit! 
reference to such matters as GI housing and Government construction. 

Mr. Haves continues with a suggestion that the subcommittee secure a stat: 
ment from the Federal Trade Commission in connection with this bill. In thi 
connection we should like to point out that the Federal Trade Commission cot 
demned the practice of bid shopping as early as 1981. Indeed, in that year t! 
Federal Trade Commission promulgated trade practice rules for the electri: 


eontractors industry which branded the practice of bid shopping as one whi 
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nvolved deception and misrepresentation. Thus rule G of these trade practice 
rules provides : 

“It is a frequent practice for electrical contractors to submit bids to general 
ontractors, who in turn use the lowest acceptable price from the several trades 
in making up their bids on a general contract. Many general contractors, after 
securing the general contract, then reopen the bidding for the same operation, 
commonly known as shopping, which practice involved deception and misrepre- 
sentation lowering the standard and quality of electrical installation and build- 
ing construction. Such practice is condemned by the industry.” 

Thus it appears that bid shopping has been condemned by the Trade Com- 
mission as well as by the Associated General Contractors themselves (in their 
Code of Ethical Conduct as well as their pamphlet Undivided Responsibility 
Key to Lower Construction Costs) and by the American Institute of Architects 
in their Handbook of Architectural Practice. The evil inherent in this practice 
is further demonstrated by the fact that the NRA codes adopted during the 
depression at the instance of the general contractors as well as the specialty con- 
tractors prohibited the practice. Moreover, it is demonstrated by the fact that 
a number of States, including Massachusetts, New York, New Jersey, Ohio, ’enn- 
sVivania, North Carolina, Arkansas, Texas, Florida, and Delaware have found it 
advisable to pass legislation to outlaw or control the practice 

In a supplemental statement given on the House bill Mr. Hayes raises a point 
which has not previously been discussed, He takes the position that the groups 
supporting S. 2007 want the benefits of independent contractors without assuming 
the responsibility of privity of contract between themselves and Government 
agencies. This is patently untrue in that these groups have all publicly advocated 
and sought a procedure that would require separate contracts for their specialized 
work. It is true that S. 2907 does not prescribe such separate contracts. How- 
ever, the mechanical specialty industry and the labor groups employed in this 
industry firmly support S. 2907 on the theory that, while it was not as desirable 
as legislation providing for separate contracts with the Government from their 
standpoint, it was sound, public-spirited legislation which would do much to cure 
the evils in the contracting industry. In this they were motivated by the belief 
that it was legislation that would be supported by the Government agencies, 
whereas separation of contracts had long been opposed by certain governmental 
agencies, as well as the Association of General Contractors. 

Mr. Hayes’ supplemental statement also includes the suggestion that this legis- 
lation would compel general contractors to require of their subcontractors firm 
bids or contracts and a guaranty of performance. In reply we should like to say 
on behalf of the large national groups of subcontractors which we represent that 
the subcontractors would welcome such requirements and believe that operation 
thereunder would be to the best advantage of all concerned, including the Gov- 
ernment, which suffers under the present chaotic subbidding procedure on 
Federal construction jobs. . 

Sincerely yours, 
WEAVER & GLASSIE, 
By Henry B. WEAVER. 


{From Construction News, May 29, 1950, Chicago, I11.J 
CLEAR CHICAGO CONTRACTOR OF BID SHOPPING CHARGES 


The National Electrical Contractors Association backtracked on charges yes- 
terday of bid shopping by the general contractor for the new Veterans’ Adminis- 
tration hospital on the Chicago campus of Northwestern University. 

In a statement isued from Washington, Paul M. Geary, executive vice presi- 
dent of the NECA, said that the association had been informed that the electrical 
contract had been let at the original low bid submitted by the subcontractor and 
no bid shopping was involved. 

On the other hand, he stated that the NECA has since learned that several 
electrical contractors were guilty of bid peddling after the general contract had 
heen awarded. 


PROTESTS CHARGES 


The NECA statement was released after: the W. E. O'Neil Construction Co. of 
Chicago, Which was awarded the general contract on a joint bid of $12,362,300 
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with the Kenny Construction Co., had protested against the charges of the asso- 
ciation leveled last week. 

While the NECA had not named either the general contracting firm or electrical 
contractor in its original blast, William E. O'Neil, head of the O'Neil Co., pointed 
out that the wording constituted an obvious reference to the hospital project on 
which ©’ Neil-Kenny had been successful low bidders. 

“We have been in business for 25 years and this is the first time that our 
bidding procedures had been questioned,” O'Neil said. “We have no charges 
to make ourselves or no ax to grind in favor of any type of bidding practice, 
although we stand squarely behind the position of the Associated General Con 
tractors off this question, namely that one all-inclusive contract should be let 
to assure Maximum efficiency. 

“All we are interested in is to be cleared of the unfair charges made against 
us,” O'Neil said. 

COMMENDS CONTRACTORS 


In his statement, Geary said that the specialty electrical contracting industr) 
“wishes to commend the general contractor involved for his demonstration of 
good faith in adhering to ethical conduct and fair practice in bidding. 

“Last week the association had called attention to reports of bid shopping on 
this project to the effect that the general contractor was seeking to induce spe 
cialty contractors to reduce their quotations to him for the obvious purpose of in- 
creasing the general contractor's margin on the project,” the NECA release said, 

“Subsequent information is to the effect that although the general contractor 
executed a contract for the electrical work on the basis of the original bid, this 
information was not disclosed and the result was that other electrical contrac- 
tors attempted to intervene, cutting down on their bids in a scramble for business.” 


DEFINES TERMS 


“This aspect of the situation is known to the industry as bid peddling,” Geary 
said. “It is just as vicious as bid shopping. In bid shopping the general con: 
tractor is the principal transgressor. In bid peddling the subcontractors are the 
main offenders. 

“In either case the cause is the same—the practice of one overall contract with 
no provision for separating the bids so as to prevent this sort of unethical con 
duct, regardless of who is the wrongdoer,” Geary continued. “The proposal for 
a bidding procedure, such as NECA recommends, that would identify and desig- 
nate the specialty contractors or subcontractors and their bid is an effective way 
to prevent such things.” 

O'Neil named the Divane Electric Co. of Chicago as the successful low bidder 
for the electrical contract. Tt also was disclosed that one subcontracting firm had 
offered to take the wiring job at a figurp approximately $65,000 below the one 
submitted by Divane, but O'Neil Co. had turned down the proposal because it 
had entered into a “gentlemen's agreement” with the original low bidder for 
awarding the company the work. 


JULY 10, 1952. 
Hon. HARLEY M. KILGorE, 
Chairman, Senate Judiciary Subcommittee, 
Washington 25, D. C. 

My Dear SENATOR KILGORE: We regret the necessity of imposing upon your time 
and that of your subcommittee members but since the testimony of Mr. George 
B. Roscoe before the subeommittee on April 9 was less than accurate, we feel that 
it is vital to our reputation and to the accuracy and justice of your conclusions 
that you should have the true facts before you. 

This witness, Mr. George B. Roscoe, accused our firm of bid shopping in award- 
ing mechanical work under Contract No. DA-95—-507—eng-S3 for outside utilities, 
Fort Richardson, Alaska. Attached is a short account of the facts, together with 
photostats of supporting documents. 

The facts contained in the attached material not only refute the charge of bid 
peddling, but demonstrate an unprecedented liberality in that the low bidder was 
reimbursed for his cost of estimating the job—after he admitted he “was unable 
to perform under the time schedule of the contract.” Furthermore, the perform- 
ing subcontractor, i. e., the Alaska Plumbing & Heating Co., with the consent 
and at the suggestion of the C. A. Hooper Co., was awarded the work at a higher 
price than the C. A. Hooper Co. bid. 
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Certainly no bid peddling—indeed, the exact opposite—is demonstrated by these 
facts. The Patti-MacDonald Co. has never indulged in such practice in its long 
history and we would appreciate having the record corrected in the interest of 
getting the proper information before you, your committee, and the public, thus 
relieving us of the unwarranted stigma resulting from the incorrect and mislead- 
ing statements of Mr. Roscoe. 


Very truly yours, 
G. Reep SALispury. 


Facts Re Conrracr No. DA-95-507—ENG-83 FoR OUTSIDE 
Urinities, Forr RrcHaArpson, ALASKA 


SUMMARY OF THE 


Patti-MacDonald Co., the low bidder, was awarded the subject contract by the 
United States Engineers. Their low prime bid was based in part upon the bids of 
numerous subcontractors, among which was that, for plumbing and heating, of 
the C. A. Hooper Co. of Madison, Wis. 

Of the subcontracts offered, all were undertaken by the various subcontractors 
except that of the C. A. Hooper Co., who informed Patti-MacDonald they “did 
not have adequate stock and could not obtain deliveries within the time required 
by the Government as stipulated in the original bid documents.” Accordingly, 
with the consent and upon the suggestion of the Hooper Co., we awarded the 
work to the Alaska Plumbing & Heating Co. who could and did perform under 
the terms of the contract, but at a higher price than the C. A. Hooper Co. had bid. 
Notwithstanding the fact that we had relied upon the Hooper Co. in comput- 
ing the over-all price, we offered to, and did, reimburse the Hooper Co. for 
the cost of preparing their bid. (See photostats of Hooper statement and our 
check in payment.) We might, legally, have acquired the Hooper Co. to defray 
the loss we incurred as a result of re-awarding the work, but instead, $3,340.38 was 
added to our costs by taking the higher subcontractor’s bid, which costs were 
absorbed by Patti-MacDonald. We vigorously protest the misleading and in- 
accurate testimony this witness, Roscoe, has presented and hope that this state- 
ment will remove any cloud in your minds which it may have created. 

We shall be glad to furnish any further assurances, either by affidavit or sworn 
personal testimony, that your subcommittee may require. 
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STATEMENT OF POSITION OF ASSOCIATED GENERAL CONTRACTORS OF MASSACHUSETT> 
INc., ON BILL SEEKING TO AMEND THE Act REGULATING BippiING PROCEDURE 10 
PUBLIC BUILDINGS, GENERAL LAWws, CHAPTER 149, Section 44A To 44D 


This bill was sponsored by the Associated Independent Subcontractors 
Massachusetts. It seeks to modify the present law in regard to the bidding pri 
cedure on public buildings, especially insofar as bids of subcontractors «al 
concerned. 


PRESENT LAW 
The present law provides that certain procedure must be followed in regard | 


ontracts for the construction, reconstruction, alteration, remodeling or repair « 
any public building by the commonwealth or by a county, city, town, distri: 
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board, Commission or other public body and estimated to cost more than $5,000 
in the case of the commonwealth and more than $1,000 in the case of any county, 
city, etc. The statute provides that these contracts shall be awarded on the basis 
of competitive bids to the lowest responsible and eligible bidder, The statute 
provides that the bids are to be separated in two itetus—item one which covers 
the work of the general contractor, and item two covering the work of such sul 
contractors as are listed in the proposal form submitted by the body which is 
awarding the contract. The award must be made to the lowest bidder for the 
complete project as specified, that is, the general contractor’s bid on item one and 
item two. In regard to bids under item two, the various subcontractors submit 
bids to the general contractor for their portion of the work and file duplicate 
sealed bids with the awarding authority. The general contractor picks his sub- 
bidders on the basis of their bids, their reputation and his previous experience 
in dealing with them 

Previous to April 8S there was some question as to just how far a general con 
tractor could go in changing the filed subbid of a subcontractor. In the case of 
Gifford et al. v. Getting et al, an action brought by the Associated General Con 
tractors to determine the validity of a contract awarded by the department of 
public health under this statute in the case of the $11 million chronic diseases 
hospital to be built in Jamaica Plain, the Supreme Court held that the contract 
was invalid because the general contractor to whom the contract was awarded 
did not carry the filed subbids of certain subcontractors. This decision clarifies 
the present statute and makes certain that both the general contractor and the 
awarding authority must comply carefully with the terms of the statute and 
that the bidding must be open to all on an equal basis. At the present time the 
general contractor may choose such of the subs as he feels would do the best job 
for him at the lowest possible rate. In picking his subcontractor, however, he 
must bear in mind that unless he is the low bidder on the entire job, he will not 
receive the contract. The case cited above illustrates how close these competitive 
bids may be, since there was only $150 difference between the two lowest bidders 
in this $11,180,000 project. 


EFFECT OF SENATE BILL 559 


Senate bill 559 seeks to amend this law by providing that item two contain 
list of five Classes of subcontracts and that the awarding authority make the 
award to the lowest responsible and eligible bidder of the general contractors o1 
the basis of bids submitted for the work in item one (not the complete project, 
as the statute now provides). It further provides that the awarding authority 
make the awards to the lowest responsible and eligible bidders of the subcon 

actors’ list under item 2. It then provides that the general contractor chose1 
must sign a contract with the chosen subcontractor. Here we clearly run into 
the Massachusetts Constitution, for surely no State body (nor Federal body 
either, Mr. Truman) can force any person to make a contract with someone with 
Whom he does not desire to deal 

This bill also attempts to woo the labor unions from their opposition to the bill 
by providing that “in each instance such awards shall be made to the lowest 
responsible and eligible bidder able to furnish labor and able to work in harmony 
with all elements of labor emploved on the work or to be employed on the work 
by other contractors or subcontractors.” This provision means very little, inas- 
much as the determination will have to be made by the awarding authority, few 
of whom would have any knowledge as to the labor experience of the sub or 
general contractors. 

The bill also provides that if the subcontractor is required to furnish a per- 
formance and payment bond to the general contractor, the bond shall be paid for 
by the general contractor and the cost added to the contract price. Here again 

n uncalled-for burden is placed on the general contractor because the awarding 
authority is the body determining whether or not a performance bond should be 
required. See Gifford et al. v. Getting et al., cited above. There are other pro- 
visions in regard to forcing the general contractor to make prompt payment to 
the subcontractor, although at the present time the Massachusetts Building Com- 
mission is attempting to work out regulations which will cover this matter, as 
even the subcontractors admitted at the heaig before House Ways and Means 
on House bill 2267, which follows part of this bill 

Section 44E, as provided in Senate bill 559, calls for a clear separation of con 
tracts for (1) heating, ventilating and air conditioning, (2) plumbing, gas fitting, 
and utilities, and (3) electrical work The first portion of the bill provides for 


separation of awards. The second section goes all the way and calls for a sep- 
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aration of contracts. Under the separation of awards, the bill attempts to forc 
the general and the designated subcontractor into a contract. Under this section 
there is no contractual relation at all with the general contractor. 

The total effect of this bill, if enacted into law, would be that under sectio 
44C the general contractor would be bound to take the lowest subcontractor 
whomever he might be, whether or not he felt the subcontractor could do the job 
had the knowledge, equipment, and experience necessary for the job, or hax 
carried in his subbid an estimate sufficient to enable him to complete the job with 
first-class work and materials. Furthermore, despite the “labor sop” in the bil! 
the general contractor working with union help might find himself called upon 
to work with a subcontractor who employed nonunion help. Many reputable 
general contractors would refuse to bid public contracts if this law were passed 

Under section 44E, the general contractor would be attempting to complete a 
project working with a subcontractor over whom he had no control whatsoeve! 
and for whose actions he could not be called upon to take any responsibility. 


NEED FOR CENTRALIZED RESPONSIBILITY 


Imagine how a football team would be run with all members of the backfield 
playing quarterback and all members of the line playing end. In a football game 
each member of the team is a specialist. His work must be done well, but must 
be done in cooperation with the work of 10 other men. So in a building contract 
there are many groups of workers needed to complete a building. The work must 
be centralized under one head. The laborers, bricklayers, masons, plumbers, 
electricians, plasterers, tile layers, roofers, and many others, all must do their 
work, do it in harmony and in the proper sequence or the building will not be 
completed on time or be satisfactory to the awarding authority. At the present 
time this responsibility is centered in the general contractor. He is responsible 
to the awarding authority for every portion of the work. The awarding authority 
need deal only with him. In case of labor troubles on the job the unions deal 
only with him. He sees that each portion of the job dovetails into the other por- 
tions; that the plumbers and the electricians do their work before the plasterers ; 
and that all portions of the job follow in the proper sequence. If the job is not 
satisfactory, the awarding authority need not chase up half a dozen subcon 
tractors. It merely calls on the general contractor. 

The sponsors of these bills say that the architect or engineer might fulfill this 
duty of the general contractor, but the architect or engineer does not have the 
necessary supervisory workers or experience that the general contractor has 
The architect or engineer sees that the specifications are followed but he has no 
facilities to manage or supervise the following of these specifications, to plan 
the work, lay it out and be on the job through the entire project. For him to 
attempt to do this would surely mean that he would charge a much higher fee 

The awarding authority cannot carry on this supervisory work because the 
awarding authority would have neither the time, the personnel nor the experi 
ence to do it. 

Since the general contractor did not choose the subcontractor under this bill 
he cannot be held responsible for any lack of quality in work or materials 
delay, labor troubles or lawsuits caused by the subcontractor. He would be well 
within his rights in saying to the awarding authority, “You picked this man 
Take the trouble up with him.” 


LOWER COST IS NOT ASSURED 


The proponents make much of the fact that by “shopping around” among 
subcontractors, the awarding authority may save money for the public. Un 
fortunately, this would not necessarily follow. Anyone could get up before a 
blackboard and with a set of mythical figures show how it would be possible 
by taking low bidders on both item one and item two, to have theoretically a 
lower over-all price for a job, and it is submitted that if this process were 
earried further the subcontractors would be forced to list their subcontractors 
ad infinitum. We must not overlook the fact, however, that a general's bid on 
item one is conditioned upon his knowledege of the subcontractors and thei: 
subbids, and he may well say, “I took A for the plumbing subcontractor rather 
than B although A’s bid was higher, because I know that A does a good job 
His labor relations are good. His credit with his suppliers is good. He wil 
be ready when I want him and I will have no trouble with him. If I took B 
I should have to increase my own bid to cover his likely mistakes.” 
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Competition is so keen today among general contractors that there would 
be very little padding of bids. The danger might be that a subcontractor might 
enter a very low bid, feeling it could make up its profit on extras not included 
in the contract. Competition in bidding for public contracts in this field is very 
keen. Inthe recent Supreme Court case the two lowest bidders on the $11,180,000 
project were only $150 apart. Under our present law the award is to the lowest 
over-all bidder. The general contractor who does not take the lowest subbid 
must make up the difference in his item one bid or risk losing the contract. 
It can easily be seen there is always a reason for not accepting the lowest filed 
bid. Under the present law the awarding authority may substitute subcon- 
tractors if the general contractor agrees, and this is often done. If there is a 
good reason for passing up the lowest bidder, awarding authorities know that the 
cheapest job is not always the best, and, after all, the job is given to the lowest 
over-all bidder for the complete project under the present law. Faulty work- 
manship and materials which have to be replaced within a short time could 
very easily cancel any saving made by shopping for low subbids. Delays caused 
by labor trouble or failure to start work when required and additional fees paid 
to architects or engineers would also cancel any theoretical saving. Hall 
Nichols of the Massachusetts Building Commission stated in opposing this bill 
and House bill 2267 that he had reviewed over $100,000,000 in building contracts 
and found that by substituting lowest subbidders, the Commonwealth would 
have saved only $10,000. 


OPPOSITION TO THE BILL 


This bill was reported with five dissenters. It was opposed by the Associated 
General Contractors of Massachusetts, Inc., an organization of many years’ stund- 
ing which represents general contractors all over the Commonwealth of Massa 
chusetts, Whose members do over 60 percent of the construction in the State. 
In addition, this bill, or a similar bill filed in the previous session, was opposed by : 

Selectmen's Association 

Mayors’ Association 

Massachusetts Federation of Labor 

Massachusetts Building Congress 

Massachusetts Building and Construction Trades Council, A. F. of L. 
County Commissioners’ Association 

Metropolitan Transit Authority 

Massachusetts State Association of Architects 

Klectrical Contractors Association 

Massachusetts Department of Labor and Industries 
Massachusetts Emergency Public Works Commission 
Massachusetts Department of Mental Health 
Massachusetts Department of Administration and Finance 
Massachusetts Water Works Commissioners’ Association 
Massachusetts Department of Public Health 
Massachusetts Department of Public Works 

City of Boston Housing Authority 

Painting and Decorating Employers’ Association 
Building Trades Employers’ Association 

Marble, Tile, and Terrazzo Contractors Association 

New England Road Builders Association 

Master Plasterers’ Association 

Master Roofers and Sheet Metal Workers Association 
New England Floor Association 

Metal Fabricators Association 

Master Lathers Association 

City of Cambridge 


SENATE 559 WOULD ALLOW SPLITTING OF CONTRACTS 


Some awarding authorities have lately been criticized because by means of 
splitting a contract they have been able to avoid the bidding procedure statute. 
The statute provides, as I have stated above, that all State contracts for more 
than $5,000 and local contracts for more than $1,000 nmaust be awarded on a 
competitive bid basis. By making separate contracts for the general contractor 
and the three separate subeontractors, this bill would raise the limit to $20,000 
in the case of the State and $4,000 in the case of a locality. By making separate 
awards to the five classified subeontractors, because as any law student will 
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tell you an offer and acceptance constitutes a contract, we will raise the limi 
to $45,000 in the case of the State and $9,000 in the case of a lesser awarding 
authority. 


CONCLUSION 


The proponents have made much of the fact that some other States allow 
such separation of contracts. Before the present law was enacted, it Was 
possible for Government awarding authorities to separate subcontractors, as 
it is for private owners today. The legislature recognized then, as private indus 
try always has, that the benefits of picking a responsible general contractor with 
the lowest over-all bid is far more satisfactory than shopping among subcon 
tractors over whom there is no centralized responsibility. 

It is my understanding that the so-called Baby Hoover Commission now 
studying the structure of the State government, has been giving the matter of 
public bidding much consideration and in all probability will make certain recom 
mendations on this matter in a future report. The course of wisdom would seem 
not to make any changes in the bidding procedure statute at this time. Certainly 
as I have shown above, these bills will divide responsibility, will encourage labor 
troubles, will tend to encourage faulty construction, will increase the cost of 
administration, will encourage the splitting of contracts and will not guarantee 
the public a good job, completed on schedule, at the lowest possible cost. It should 
be defeated. 

Respectfully submitted. 

ASSOCIATED GENERAL CONTRACTORS OF MASSACHUSETTS, INC. 
JARVIS Hunt, General Counsel. 


INFORMATION From NECA 


WASHINGTON, May 16.—An instance of bid shopping is taking place in Chicago 
which shows clearly the need for reform in bidding procedure in the building and 
construction industry so that the public interest may be protected, Paul M. Geary, 
executive vice president of the National Electrical Contractors Association, 
said today. 

“NECA has been pointing ont to the public in recent months how the unethical 
practices of bid shopping and peddling reacts to the detriment of the buyer ot 
construction,” Mr. Geary said. “We have as an industry suggested that the 
practice of-letting one general contract on one over-all bid was conducive to 
this malpractice. 

“In Chicago at the present time bids have been taken on a large building the 
cost of which will be paid by the taxpayers. It is about a $12,000,000 project 
The electrical work amounts to about 10 percent, or approximately $1,175,000 
Now this project is being let in one contract with general contractors submitting 
one over-all bid that covers the mechanical work, including electrical. The gen 
eral contractor now seeks new bids on the electrical work with the intent of 
letting the electrical work as a subcontract. This general contractor is going 
about shopping for a lower electrical bid, inviting electrical contractors to unde! 
eut one another. Already he has been successful in getting the successful low 
bid of $1,175,000 shaved down to $900,000 and he still is shopping. 

“Who gets the benefit of this almost $200,000 ‘saving’ resulting from this chisel ? 
Not the customer. It goes right into the pocket of the general contractor «as 
unearned profit. And oftentimes this unearned profit is the taxpayers’ money 
This general contractor, we are informed, stands to make almost $1,000,000 in 
unearned profit from bid shepping on this project : $200,000 from electrieal and 
$800,000 more from the other specialty installations such as plumbing, heating 
and air conditioning.” 

Mr. Geary pointed out that a score of large general contractors organized into 
the National Constructors Association recently issued a statement opposing 
efforts of small-business men specialty contractors to promote the use of. a sep 
arate bidding procedure. NECA ha been advocating a separate bidding plan 
whereby the specialty contractors would submit copies of bids to the awarding 
authority directly and would be selected on the basis of these bids. The general 
contractor would win the job on the basis of his bid on the work he actually does 
and could negotiate with the awarding authority a fee for providing supervision 
and coordination on the job if such services were deemed advisable. 

The majority of general contractors do not condone bid shopping. In fact, the 
established trade association of general contractors, the Associated General Cor 
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tractors of America, in its code of ethics advocates fair and equitable treatment 
of subcontractors and condemns bid shopping. 

“This group of general contractors attempts to tell the public that such a pro- 
cedure would ‘destroy the rights of owners and contracting authorities to freedom 
of choice in determining the most effective and economical method of accom 
plishing their construction work. It further alleges that such a procedure is 
‘restrictive’ and ‘would impose artificial barriers to free competition * * * 
and therefore contrary to the public interest.’ 

“Such a procedure impuirs only the freedom to chisel on the part of general 
contractors. It imposes no artificial barriers to free competition. Rather, it 
lowers them, for it invites all contractors to participate and does not limit the 
competition to the favored few the general contractor might select. By removing 
such unethical barriers it makes the competition more attractive to good specialt 
contractors who have no stomach for the current practice of bid shopping and 
chiseling the National Constructors Association apparently wishes to perpetuate.” 





Tre LIAISON COMMITTER OF THI 
MECHANICAL SPECIALTY CONTRACTING INDUSTRIES, 
Washington, D. C., May 19, 1952. 


Mr. Rorerr W. Lona, 
Long Construction Co., Rialto Building. 
Kansas City 6, Mo. 


Drar Mr. Leona: This acknowledges your letter of May 15 in which you 
quest a copy of the testimony recently given before the Senate Judiciary Sub 
committee relative to S. 2907, the Federal Constrvetion Contract Act of 1952. i 
Which the name of your company, the Long Construction Co., was mentioned. 

There were no charges or complaints lodged against the Long Construction Co. 
In a survey I conducted, the firm was mentioned as the general contractor on a 
project where there was evidence of bid shopping or bid peddling. This survey 
indicated that the practice of bid shopping of mechanical specialty subbids on 
Federal construction jobs apparently is prevalent and widespread. A mimeo 
graphed copy of this testimony is enclosed for your information (see p. 10) 
The reference was made not as a complaint or a charge against the Long Con- 
struction Co, or any other general or subcontractor. 


rT 


Very truly vours, 
GrorGE B. ROoscor, 
Seerctary, the Liaison Committee of the Mechanical Specialty Con- 
tracting Industries, 





THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC., 
Washington, D.C., June 9, 1952 


Senator HArtusy KILGore, 
Nenate Judiciary Subcommittee. 
United States Senate, Washington 25. D.C. 


Dear SENATOR: Enelosed are statements on opposition to S. 2907 submitted 
by the Associated General Contractors of America for its member, Cameron 
L. Davis, Miller-Davis Co., 1029 Portage Street, Kalamazoo, Mich., and for Allan 
I. Gifford, executive secretary of the Associated General Contractors of Massa 
chusetts, 78 Tremont Street, Boston, Mass. 

Also enclosed is the reprint trom the North Eastern Reporter, second series, 
regarding cases Gifford et al. vy. Commission of Public Health et al. and J. 
Nlotnik Co. v Vassachusetts Public Building Commission which you requested 
from ©, Clark Macomber, who testified in vour presence June 3. The cases point 
up difficulties arising from Massachusetts General Law, chapter 149, which re 
quires the naming of subcontractors 

We request that the statements enclosed be made a part of the record of hear 
gs on S. 2907. 


slicer ly yours, 


H. E. ForeEMAN, Managing Director. 
STATEMENT OF CAMERON L. DAvis, Mritier-Davis Co., KALAMAZOO, Micn. 


My name is Cameron L. Davis. T am president of the Miller-Davis Co., a firm 
doing a general contracting business located at Kalamazoo, Mich. I also ama 
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director of the Michigan chapter of the Associated General Contractors of 
America, Ine., and a national director of the Associated General Contractors of 
America, Inc., representing building construction in the States of Michigan, Ohio, 
and West Virginia. I am opposed to 8. 2907, which requires the naming of certain 
subcontractors on certain Government construction bids and construction 
eontracts, 

In the first place, it adds additional detail work on the staffs of executive 
agencies, requiring them to make estimates of cost of completion of each class 
of mechanical specialty work involved in a proposed construction contract 
‘This does not appear to be advisable when we are all striving to cut down the cost 
of government unless substantial advantages are achieved. 

In the second place, this bill, as I understand it, attempts to give preferred 
treatment to two or three subcontractors on a construction project. I believe that 
if any such rigid rules or laws are desirable, they should be made applicable to all 
suppliers and subcontractors involved in a construction project, which would 
obviously be extremely cumbersome and impractical. 

In the third place, I do not believe that the proposed legislation is workable 
or practical, and it will not solve any real or alleged problems which its proponents 
believe to exist. Let me describe for you briefly how a general contractor as 
sembles his bid for any given job. 

As you know, sealed bids are required and must be filed at a certain time on a 
certain day. The bid is made up of many items, some of which are performed 
by the general contractor’s own forees, and some of which are performed by sub 
contractors bidding to the general contractor. Although the time allowed in 
preparing a bid is limited, the general contractor can usually take off the 
quantities of the work he performs himself, obtain prices on such materials, and 
set prices on his own labor within the time allowed. The difficulty is in obtaining 
the subbids on time so that they can be properly analyzed, compared with others, 
and the proper subbid be included in the total bid. Usually, one-half or more 
of the subbids come in by telephone during the last 2 hours before the general 
bid is due. Frequently, the subbids on any particular trade are not strictly 
comparable as presented, and this short time makes it difficult, if not impossible, 
for the contractor to analyze the subbids and know exactly who is low and which 
subbid should be used in compiling his general bid. 

Many times only two subbids might be received on a certain class.of work and 
there might be a great discrepancy between these bids. A real problem is thus 
presented to the contractor as to which bid to use. If he feels that the lower 
bidder is not responsible, or is a stranger to him, or if he has reason to believe 
that the lower bidder has made an error in his price, the general contractor is 
apt to inelude in the compilation of his total bid, an amount somewhat higher 
for the work in question than that of the lowest subbidder. In such a case, it 
would be impossible for the general contractor to name the subbidder he is actually 
using. 

At other times, the general contractor might receive only one subbid covering 
a certain type of work, and based upon his previous experience, he might have 
reason to believe that the amount of this subbid is substantially higher than the 
market would warrant. Under present conditions, the general contractor would 
take this into account in finally arriving at his total bid price. Under the pro- 
posed legislation, he would have no alternative but to base his bid upon the single 
bid, even though he knew it to be too high. 

At best, there is very little time in the final stages of the preparation of a 
construction bid to thoroughly analyze each subbid and the responsibility of each 
subbidder, but under the present system, the general contractor can include what 
he believes, from all angles, to be the proper amount for each item or subdivision, 
and continue his analysis after his bid has been presented and after he has re 
eeived the confirmation from his subbidders and checked on their responsibility 
He is in a better position then to say which subbidder should receive the subcon 
tract, both from the point of view of being fair to the subbidder and fair to 
himself as the contractor responsible for the completion of the project. It would 
be extremely difficult, if not impossible, to make the proper decision on the sub 
contractors for the mechanical specialty work during the last few minutes before 
the general contractor seals his bid and with various subbidders calling in at 
the last minute eagerly hoping to underbid their competitors by $10. 

Finally, this proposed legislation would inject a new element into the con 
sideration of awarding construction contracts by the Government. I believe the 
main consideration from the Government’s point of view should be to obtain good 
and sound construction from competent and responsible contractors at the most 
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hed © 


economical price. To assist in bringing this about, general contractors are re- 
quired to submit with their bids bidder's bonds or other acceptable se curity guar- 
anteeing that they will enter into a contract with the governmental] agency for 
the work in question on the basis of their submitted bid. In addition to signing 
the contract, the general contractor is also required to furnish performance bonds 
and labor and material bonds suaranteeing the faithful performance of the con- 
tract, and guaranteeing payment of all labor and material bills incurred in con- 
nection with the project. The contracting ageney of the Government thus places 
a great deal of responsibility upon the general contractor, and I believe he should 
be allowed as much latitude as possible in selecting subc ntractors and others to 
work with him to permit the most successful execution of the contract. It is 
impractical to require bidder's bonds or other hid security to be furnished to the 
general contractor by the various subbidders, and presently performance bonds 
ire seldom required of subcontractors, 

Phe proposed legislation deemphasizes the responsibility of the general con- 
tractor and undertakes to set up elaborate machinery and procedures to force 
the general contractor to subcontract work to certain subbidders based upon 1 
reason, except that 





10 
in the hurly-burly of completing the bid, they happen to be 
named by the general contractor, In normal business relationships, it is incum- 
bent upon the seller to sell his services to the buyer, at whieh time all phases of 
the sale, or in this case the subcontract, are considered and the decision will be 
fected by factors other than the price. I do not feel that the Government should 
interfere in these relationships by establishing rigid and impractical rules, 

To summarize, I can see no possible advantage accruing to the Government 
by the proposed legislation, and | definitely see the possibility of 
of Government operation and possible increased costs of construction contracts, 
Certainly no advantage would accrue to the genera] contractor, as he would be 
severely handicapped in his selection of the proper subcontractors to work with 
him, all the time being held to complete responsibility for the project. The only 
possible advantage would flow to the mechanical specialty subcontractors, and 
[ believe such preferential treatment of these partieular subcontractors is not 
warranted and is overbalanced by the disadvan 


Increased costs 


ages to the Government. and to 
the general «« ntractors, who are looked upon and should be | 
full responsibility for the project 


voked upon as having 


GIFFORD FET AL. \ COMMISSIONER OF Pury Pleat 


J. SLOTNIK Co, y. MASSACHUSETTS Pustic Bup (COM MISSION 


SUPREME JUDICIAL cor RT OF MASSACILUSETTS SUFFOLK 


Argued Feb, 6, 7. 1952 Decided April 8, 1952 

Petition by Allan ki. Gifford and others, taxable inhabitants of the Common- 
wealth, against the Commissioner of Public Health and others, challenging deter- 

nation by Public Tfealth Commission and approval of such determination by 
the Publis Building Commission as to lowest } 
tion of a hospital, 

Petition for writ of certiorari by one Slotnik against the Publie Building Com- 
mission challenging same determination as in the other case, 

The two cases were tried together. The Superior Court, Good, J., entered a 
linal decree dismissing the bill in the first case and a final judgment dismissing 
the petition for certiorari, and the petitioners appealed. The Supreme Judicial 
Court, Wilkins, J., held that after time for tiling general bid had expired, general 
ontractor was bound by his bid as filed and no form of testimony, written or oral, 
ould be received to prove that bid had some meaning not ascertainable on its face. 

In first case, final decree reversed and decree for petitioners, in second case, 
judgment entered quashing decision of the Public Building Commission. 


idder under contract for construe- 


{ppeal and error & I73(1) 


Where it was agreed in lower court that certain party was responsible and 
igible bidder on contract for construction of hospital, that public building com. 
ission stated it would be unnecessary to introduce evidence on whether such 
arty was responsible and eligible bidder because it proposed to limit issue as to 
hether that party or another was lowest bidder, and that commission did not 
ake formal determination that party was not responsible and eligible bidder, it 
was too late in Supreme Judicial Court to argue that party was not responsible 
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and eligible bidder, G. L. (Ter. Ed.), c. 149, §§ 44A-44D, as added by St. 1939, 
c, 480, us amended; § 44A, as amended by St. 1941, ¢. 699, § 1. 


2. States 8798 

One purpose of statute relative to bids on construction of public works and 
regulating procedure with respect to proposals is to make certain that general 
contractors shall be on equal basis as to bids of subcontractors. G. L. (Ter. Ed.), 
¢. 149, § 44C (A, B), as added by St. 1939, c. 480. 


3. States 4 "108% 

Where recorded subbid for construction of public work is filed by subcon- 
tractor, same cannot be varied or changed and is beyond modification by private, 
confidential, or secret communication between subcontractor and general con 
tractor, and must have identical meaning for all general contractors. G. L. (Ter. 
Ed.), ¢. 149, § 44C (A, B), as added by St. 1939, ¢. 480. 


4. States &2° 104 

General contractor, after time for filing of bid for construction of public work 
has expired, is bound by bid as filed, and no form of testimony, written or oral, 
can be received to prove that bid had some meaning not ascertainable on its face. 
G. L. (Ter. Ed.), ec. 149, § 44C (A, B), as added by St. 1939, ¢c. 480. 


5. States &798 

In proceeding by taxable inhabitants of commonwealth challenging determi- 
nation of public building commission as to lowest bidder for construction of 
hospital, neither department of public health nor public building commission 
could give weight to statement made on behalf of one general contractor in its 
bid that item was deducted from amount of subbid and ineluded in general con- 
tractor’s general bid, and evidence of same should not have been admitted in 
superior court. G. L. (Ter. Ed.), c. 149, §§ 44A-44D, as added by St. 1939, ¢. 480, 
as amended; § 44A, as amended by St. 1941, c. 699, § 1. 


6. States 4°98 

Where notice to general bidders for construction of hospital provided that sub 
bidders may be required by general contractor or awarding authority to furnish 
performance bond, and recorded subbids provided that if performance bond would 
be required, certain amount of the proposal should be added to the contract sum, 
one general contractor had no power to waive performance bond on behalf of 
awarding authority so as to include subcontract in his general bid at lower 
amount than that in general bid of other general contractor, and thus have lower 
general bid. G. L. (Ter. Ed.), ¢. 149, §§ 44A-44D, as added by St. 1939, ¢. 480, 
as amended; § 444A, as amended by St. 1941, c. 699, § 1. 


7. Customs and usages 8&8 

In proceeding by taxable inhabitants of commonwealth challenging determi 
nation by public building commission of lowest bid for construction of hospital, 
admission of evidence of so-called custom to effect that commission never required 
performance bonds of subcontractors was error in view of notice to contractors 
that subbidder may be required by general contractor or awarding authority to 
furnish performance bond, and in view of statute relative to bids on public works 
and regulating procedure in respect to proposals. G. L. (Ter. Ed.), c. 149, § 44C, 
as amended by St. 1941, ce. 699, §§ 4, 6, 7. 


8. States 4°98 

Procedure with respect to proposals in regard to receiving bids on construction 
of public work cannot be disregarded by awarding authority, notwithstanding 
that violation of the law might result in benefit to commonwealth, G. L. (Ter 
Ed.). ce. 149, §§ 44A-44D, as added by St. 1939, c. 480, as amended; § 44A, as 
nmended by St. 1941, ce. 699, § 1. 


9. States 42°98 

Department of public health and public building commission must, in award 
ing a contract for building of public work, comply witb the statute relative thereto 
which is source of their authority, and absence of bad faith or of corruption does 
not excuse noncompliance therewith. G. L. (Ter. Ed.), c. 149, §§ 44A-44D, as 
added by St. 1939, c. 480, as amended; § 44A, as amended by St. 1941, ¢. 699, § 1 


10. Appeal and error &607(2) 
Where, in proceeding by taxable inhabitants of commonwealth challenging de 
termination of public building commission of lowest bidder for construction ot 








Ge PF DO Re me mm hh 


— 


h 


qt 
bi 


as 
(bh 
pu 


’ 
() 


a} 
wa 
an 
wh 
Sta 

1 
Con 
to « 
peti 
and 
sha 
and 
Stity 
orig 
stubs 
ora 

2 
Bt. 1 


FEDERAL CONSTRUCTION CONTRACT ACT 297 
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hospital, petitioners appealed on November 23, and on December 4, which was the 
tenth day after the case became ripe for final preparation and printing of record, 
trial court ordered that there should be consolidated records of that case and a 
petition for writ of certiorari which had been heard together with the appealed 
case, time for ordering printing of consolidated record then ran from November 28, 
the date of appeal in second case, and order for printing of consolidated record 
made within ten days after November 28, was timely. Rules for Regulation of 
Practice before Full Court, rule 1; G. L. (Ter. Ed.), ¢. 149, § 44C, as amended by 
St. 1941, e B99, §§ 4, 6, T. 

11. Certiorari #° 1 

It is function of writ of certiorari on proper and adequate return to correct 
substantive errors of law by judicial or quasi-judicial tribunal which are not 
otherwise reviewable by a court. 

12. Administrative Law and Procedure 4 108 
Ntates 4° 98 

Public building commission, in approving contract awarded by department of 
public health for construction of a hospital, was acting in a quasi-judicial ca- 
pacity. G. L. (Ter. Ed.) ¢. 215, § 1A, as added by St. 1939, ¢. 257, § 1, as amended 
by St. 1941, ¢ 180; § 1D, as added by St. 1943, c. 374, § 4; ¢. 249, § 4, as amended 
by St. 1943, c. 374, § 1: G. L. (Ter. Ed.) c. 92A, § 2, as added by St. 1947, c. 466, 
§ 3; ¢. 149 $§ 44A—4D, as added by St. 1939, c. 480, as amended ; § 444, as amended 
by St.1941, c. 699, § 1. 

13. Certiorari 4 21 

Where public building commission in approving contract for construction of 
hospital erroneously construed statute in determining that contractor selected by 
department of public health was lowest bidder, certiorari would lie to quash 
decision of the commission. G. L. (Ter Ed.) ¢. 218, § 1A, as added by St. 1939 c, 
257, § 1, as amended by St. 1941, ¢. 180 § 1D, as added by St. 1943, ¢. 374, § 4, ¢. 
249, § 4, as amended by St. 1943, c. 374, § 1; G. L. (Ter. Ed) ¢. 924A, § 2, as added 
hy St. 1947, c. 466, $3; ¢. 149, §§ 44A—44D, as added by St. 10939, c. 480, as amended; 
§ 444A, as amended by St. 1941, c. 699, § 1. 

L. H. Weinstein, Boston, J. Hunt, H. L. Berman and J. Preston, Jr., all of 
Boston, for the petitioners Gifford et al. 

J. W. Burke, Boston, J. J. Monaghan, Boston, for the respondent John Bowen 
Co., Ine. 

Ik. C. Park, Boston, for the petitioners J. Slotnick Co. 

C. H. Walters, Asst. Atty. Gen. for the respondents Commissioners of publie 
health et al. 

Before Qua, C. J., and RoNAN, WILKINS, SPALDING and WILLIAMS, JJJ. 

WILKINS, Justice. 

[1] These two cases, which were tried together, present the same principal 
question: Was John Bowen Co., Inc., the “lowest responsible and eligible” general 
bidder on a contract for the construction of a chronic diseases hospital in Boston, 
a project subject to G. L. (Ter. Ed.) ¢. 149, §§ 4A-44D, inserted by St. 1939, ¢. 480, 
as amended?’ The contract was awarded by the department of public health 
(hereinafter called the department) with the approval of the Massachusetts 
public building commission ~ (hereinafter called the commission) to John Bowen 
Co., Inc. (hereinafter called Bowen). It was agreed in the court below that 
a finding might be made that J. Slotnik Company (hereinafter called Slotnik) 
was a “responsible and eligible” bidder within the meaning of section 44A, as 
amended; and that at a hearing held October 15, 1951, before the commission 
when Slotnik offered to introduce such evidence, the members of the commission 
stated that it would be unnecessary, as they proposed to limit themselves to the 


*Section 44A, as appearing in St. 1941, ¢. 699, § 1, reads: “Every contract for the 
construction * * * of any public building by the commonwealth * * * estimated 
to cost more than five thousand dollars * * * = shall be awarded on the basis of com- 
petitive bids to the lowest responsible and eligible bidder. The term ‘lowest responsible 
nd eligible bidder,’ as used herein and in sections forty-four B to forty-four D. inclusive, 
shall mean the bidder whose bid is the lowest of those bidders possessing the skill, ability, 
nd integrity necessary to the faithful performance of the word [sic] in case no sub- 
stitution of sub-contractors is made in accordance with section forty-four C, or whose 
original or adjusted bid is the lowest of such bidders in the event of such substitution or 
substitutions, * * * The awarding authority shall reserve the right to reject any 
or all bids, if it be in the public interest so to do.” 

'G. L. (Ter. Ed.) c. 6, §§ 61-62, inserted by St. 1947, c. 466, § 2: c. 92A. inserted by 
St. 1947, c. 466, § 3. 
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sole issue whether Slotnik or Bowen was the lowest bidder, and that they had 
never made a formal determination that Slotnik was not a “responsible and 
eligible” bidder. On this reeord it is too late to make an argument before us in 
either case that Slotnik was determined to be not “responsible and eligible” even 
if its bid was “lowest.” 


The First Case 


Not less than twenty-four (to wit, twenty-eight) taxable inhabitants of the 
Commonwealth, not more than six of Whom are from any one county, bring this 
petition under G. L. (Ter. Fd.) ¢. 20, § 68, inserted by St. 1987, ¢. 157. The re 
spondents are the commissioner of public health, the commission, the Treasurer 
and Receiver General, and Bowen. 

In August, 1951, the department publicly invited sealed proposals for the con- 
struction of the hospital in accordance with certain plans and specifications. In 
the proposal form the department designated twenty-seven subcontractors to be 
included by each general contractor in Item 2 of his bid. Pursuant to, and in the 
language of. G. L. (Ter. Ed.) c. 149, §§ 44C (A, B),. inserted by St. 1989, ¢. 480, the 
notice to contractors provided: “Bids from general contractors shall be for the 
complete project as specified and shall include the names of all principal and such 
minor sub-contractors as are designated in the proposal form, and the general 
contractor shall be selected on the basis of such bid. Each bid shall be divided 
into two items :—Item 1, covering all the work of the general contratcor, being 
all work not covered in Item 2. Item 2, covering the work of such sub-contractors, 
and the estimates therefor, as are listed in the proposal form for general eon- 
tractors, attached thereto. * * * No sub-bid shall be considered in the final 
selection of sub-bidders * * * except those filed with the awarding au- 
thority”. The notice to contractors also contained the following: “No amount 
shall be included by a bidder in either Item 1 or Item 2 of the proposal form for 
the work to be performed under an item or items listed in Item 2 on which no 
recorded sub-bids have been received, and the bids of general contractors will be 
compared only on such basis.” 

Other provisions of section 44C (B), as amended, are: “All principal and such 
minor sub-contractors as are designated in the proposal form shall deliver or mail 
to the awarding authority record copies of all bids sent by them to the general 
contractor, * * No recorded sub-bids shall be opened by the awarding 
authorities until after the selection of the general contractor. No sub-bid shall 
be considered in the final selection of sub-bidders, as hereinafter described, ex- 
cept those filed with the awarding authority as above provided.” Section 44C (C) 
states. “The names of all sub-bidders who filed their bids with the awarding 
authority shall be mailed on date of receipt to the general contractors bidding 
on the project and no sub-bidder not included on such list shall be used by the 
general contractor in his bid.” 

As later extended, the filing time for sub-bids closed on October 2, 1951, and for 
bids on October 5, 1951. Many subbids were filed for twenty-six * of the twenty 
seven subcontract operations, and the general bidders were notified of the list of 
names of those subbidders. There were four general bids. These were publicly 
opened and read on October 5, 1951. The two lowest bids may be summarized 
as follows: 


| Item 1 | Item 2 Total 
a i a L $5, 233. 920 $5, 945, 765, 00 $11, 179, BRS. 4 
OO a Steal 5, 255, 704 5, 923, 822. 35 11, 179, 526 





It thus appeared that on Item 1, which was the work to be done by the genera! 
contractor, Sloetnik’s bid was lower by $21,784. But on Item 2. which was the 
work to be done by subcontractors, Bowen's bid was lower by $21,942.75, notwith- 
standing that Slotnik and Bowen had named the same twenty-six subbidders and 
had received the same subbids from them. On October 22, 1951, Bowen, whose 
total bid seemed to be lower by $158.75, was recommended by the department as 
the “lowest responsible and eligible bidder,” and on October 24 the commission 
voted to approve the award of the contract to Bowen. 


>No subbids were filed on one of the twe nty-seven subcontract operations. 
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in the meantime on October 11, 1951, the recorded subbids, which had been filed 
with the department, were opened and read. It then could be seen that the 
recorded subbids of twenty-one subcontractors named by both Slotnik and Bowen 
were identical with the estimates submitted by Slotnik and Bowen, and that, 
apart trom two minor variations, the discrepancy as to Item 2 was the result of 
three differences: (1) The painting subbid of Johnson-Foster Company, Inc., as 
filed was $155,600.) Slotnik used this amount, but from it Bowen deducted $20,000. 
(2) and (3) Albre Marble & Tile Company, Inc., filed subbids for marble and 
tile, respectively, of $42,400 and $243,000 with a notation in each case, “If a per- 
formance bond will be required, add * of 10% of the above proposal to the con- 
tract sum.” Slotnik added the amounts for the performance bonds, but Bowen 
did not If the correct amount of the painting subbid was $135,600 and no 
$115,600, or if the correct amount of the subbids for either tile or marble required 
the addition of “% of 1°, Slotnik’s bid was low for the entire contract as well 
as for Item 1 

The notice to contractors signed by the Commissioner and the special form for 
general bidders (prepared by the department and signed by Slotnik and Bowen) 
provided that a subbidder may be required by the general contractor or the award- 
ing authority to furnish a performance bond The same special form also 
contained the provision: 

“The undersigned agrees that the list of subbidders represent bona fide bids 
based on the plans and specifications, made in good faith to the bidder, and are 
hereby submitted and that, if the undersigned is awarded the contract, they will 
be used for the work indicated, at the amounts stated, if satisfactory to the 
awarding authority as provided in the general conditions.” 

The foregoing facts are found by us trom the statements of counsel at the 
hearing in the court below and from documents in evidence. The judge filed a 
paper containing findings, rulings, and an order for decree. The petitioners 
appealed from a final decree dismissing the bill. The evidence is reported 

We here summarize certain evidence relating to the difference of $20,000 in the 
use made by Slotnik and that made by Bowen of the Johnson-Foster painting 
subbid. The original specifications called for the subeontractor to furnish and 
to hang fabric wall covering to be selected by the architect from samples sub- 
mitted Sy an addendum dated September 14, 1951, the requirement of the 
architect’s approval was omitted. Instead a provision was substituted requiring 
the “contractor” to include, as an “allowance,” in his proposal the sum of $20,000 
for fabric wall covering to be purchased as directed by the arehitect, any differ 
ence between the allowance and actual cost to be added to or deducted trom the 
contract price, the Commonwealth reserving the right to deduct the entire allow 
ance and itself to deliver the fabric wall covering, the “contractor” thereafter to 
‘be responsible for all fabrie wall covering until completion of the contract.” On 
October D, 11, after the vyeneral contractors’ bids were opener Johnson Foster 
Company sent Bowen a letter bearing date of October 2, 1951, which read: “This 


is to contirm our telephone conversation of today stating that we have included 


in our estimate the sum of S20,000 for the turnishing of Fabron wall covering 
The actual cost for doing the painting, exclusive of the furnishing of the Fabron 
wall covering, in accordance with plans and specification Hnounts to STLD.600 


Chis information was given only to Bowen and was not filed with the department 

The trial judge ruled that the requirements of ¢. 149, $$ 44A—-44D, as amended, 
were complied with bs the Commission ne by Bowen He made so-called tindings 
that there were no “irregularities” by Bowen in its treatment of the subcontracts 


for marble, tile, and painting; that with respect to the marble and tile bids Bowen 


had the right to disregard the suggestion that an additional three-quarters of 
one per cent be ndded to the bids if performance bonds were required’: and that 
WW th respect to the bid for ] tinting “the estimmted cost of SZO.000 for fabron wall! 
overing was not omitted by the Bowen Co., but was carried in Item 1 where it 
properly belonged.” Referring to the addendum of September 14, 1951, the judge 
Iso stunted, “when these changes in the original come to the attention of the 
painting subeontractor, he gave notice to the bowen Co, that his subbid was erro 
eous the extent of S20,000, t] mount he had arged for fabron wal 
verin This change was carried by the Bowen Co. in [tem 1 as its own charge 
id not in Item Zas a painting subcontractors charac The end result in dollar 
or painting and fabi Ww ( ng Vv tical in the bids” of Slotnik 


ind Bowen 

[2-4] We are of opinion that the rulings of law were in error, and if there 
was abpything which might properly be called a finding, it was plainly wrong 
One purpose of the statute is to make certain that general contractors shall be on 


equal basis as to the bids of subcontractors Lhe recorded subbids as filed 
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must be strictly adhered to and cannot be varied. A subbid once filed by a sub- 
contractor must have an identical meaning for all general contractors. After the 
time for filing has expired a subbid is not subject to change, and is, of Course, 
beyond modification by private, contidential, or secret Communication between the 
subcontractor and the general contractor. Similarly, after the time for filing has 
expired, a general contractor is bound by his bid as filed, and no form of testi- 
mony, written or oral, can be received to prove that the bid had some meaning 
not ascertainable on its face. 

[5] The application of these principles to the case at bar is piain. As for the 
painting subbid, neither the department nor the commissioner could give weight 
to the statement made on behalf of Bowen that in its bid the cost of fabric wall 
covering was included in Item 1. If the specifications required that to be done, 
a bidder would be held to the specifications; and if not, no statement of the kind 
could avail him. Evidence that Bowen included such cost in Item 1 should not 
have been admitted in the Superior Court, and this exception of the petitioners 
must be sustained. We need not consider a subsidiary controversy as to whether 
“contractor” meant “general contractor” or “subcontractor” in the specifications 
as amended. That the specifications were lacking in desirable clarity in this 
respect is evident from the conflicting arguments us to their interpretation. 

[6,7] As for the marble and tile subbids, the term adding a percentage to the 
contract sum if a performance bond will be required must have the same 
meaning to both Slotnik and Bowen. It is fallacious to argue that Slotnik elected 
to have this added protection and Bowen did not. Bowen was not empowered to 
waive a performance bond on behalf of the awarding authority, which expressly 
reserved to itself the right to demand such a bond both in the notice to contractors 
and in the statutory forms for general bidders and for subbidders. That the 
awarding authority was to receive a performance bond for the full amount ol the 
contract from the general contractor is beside the point. There was error in the 
admission of evidence of a so-called custom to the effect that the commission has 
never required performance bonds of subcontractors. This ruling was in conflict 
with the provisions of G. L. (Ter. Ed.) ¢. 149, § 44C, inserted by St. 1939, ¢. 480, 
as amended by St. 1941, c. G99, §§ 4, 6, 7, Commonwealth vy. Rudnick, 318 Mass, 45, 
56, 60 N. BE. 2d 353. 

{S] No great imagination is needed to comprehend the evils that might befall 
if the statute could be circumvented in the respects noted in this cause. Whether 
the end result in dollars for painting and for fabric wall covering is the same 
under both bids cannot afford any latitude to the awarding authority to disregard 
the statute. Bowditch v. Superintendent of Streets of Boston, 165 Mass, 239, 244, 
16 N. BE. 1026; Warren vy. Street Commissioners of Boston, 181 Mass. 6, 11, 62 
N. bk. 951. Even if it were supposed that some violation of the law resulted in a 
benefit to the Commonwealth, that circumstance would be irrelevant. Conners v. 
Lowell, 246 Mass. 279, 282, 140 N. EK. 742. Nor is the reservation of a right to 
reject any and all proposals in the notice to contractors the source of any option 
to disobey the statutory mandate.’ 

[9] This is not a question of the courts awarding the contract. The question 
is whether the department and the commission have complied with the statutory 
requirements which are the source of their authority. See Oliver v. Gale, 182 
Mass. 39, 64 N. FE. 415; Burt v. Municipal Council of Taunton, 272 Mass. 130, 1335, 

72 N. E. 230; Sweezey v. Mayor of Malden, 273 Mass. 536, 542, 174 N. Er. 269: 
Larkin v. County Commissioners of Middlesex, 274 Mass. 487, 489, 174 N. KE. 6S4; 
Devir v. Mayor of Malden, 277 Mass. 502, 508, 178 N. E. 617, 79 A. L. R. 222. 
Absence of bad faith or of corruption does not excuse noncompliance with the 
procedure established by the Legislature for the award of the contract. Morse 
Vv. Boston, 253 Mass. 247, 254, 148 N. E. 813; Safford v. Lowell, 255 Mass., 220, 227, 
151 N. E. 111. 

There remains for consideration a matter of procedure. The respondents have 
filed with us a motion to dismiss the appeal on the ground that the petitioners 
gave no order in writing for the preparation of the necessary papers and copies 
of papers for transtnission to the full court within ten days after the case became 
ripe for final preparation and printing of the record. G. L. (Ter. Ed.) ¢. 281, 
$133, as amended by St. 1933, c. 300, § 2; § 135, as amended by St. 1941, e. 187, 
$1. The final decree was entered on November 16, 1951. and on the same day the 


* This entire provision is: “The right is reserved to reject any and all proposals. Any 
unit price bid that contains a unit price which is unduly high or low may be rejected as 
unbalanced. If a contract for the work is awarded, it will be awarded to the lowest 
responsible and eligible bidder determined in accordance with the provisions of Gen. Laws 
(Ter. Ed.), Chap. 149, as amended by Chap. 480, Acts of 1939, and Chap. 699, Acts of 
1941.” 
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petitioners filed a claim of exceptions. On November 23, the petitioners filed 
on appeal, and on November 28 a bill of exceptions. On December 8 (the last 
day for ordering the printing according to the contention of the respondents) 
the trial judge approved a stipulation providing for the printing of a consol 
idated record fer this case and the second case discussed below, which is a 
petition for a writ of certiorari by Slotnik against the commission. The stipu- 
lation stated that “whereas said proceedings were heard together in the Superior 
Court, for the purpose of the presentation of each said preceeding to the Supreme 
Judicial Court of any and all appeals and exceptions therein, the records of 
said proceedings be prepared and printed as a consolidated record in so far as 
said record may be applicable to each proceeding.’ On the same date the judge 
approved another stipulation in both cases providing that certain exhibits and 
documents did not need to be printed in the consolidated record but should be 
transmitted by the clerk to the full court in connection with the appeals and 
exceptions. See Rule 1 of the Rules for the Regulation of Practice before the 
Full Court, as amended February 1, 19438, 513 Mass. 787. On December 4 the 
petitioners gave the order for the preparation of the papers for the full court. 
On December 20 the petitioners waived their bill of exceptions, but not their 
exceptions, and the transcript of the evidence was filed. 

In the second case, the petition for a writ of certiorari, a judgment for the 
respondents was entered on November 21. The petitioner appealed on No 
vember 28. 

The respondents’ contention is that the case became ripe for final preparation 
and printing of the record when the appeal was filed on November 23, and that 
the order for printing the record, which was given on December 4, was not 
within the ten day period prescribed by G. L. (Ter. Ed.) ¢. 231, § 135, as amended. 
They cite such cases as Cherry v. Auger, 300 Mass. 367, 15 N. FE. 2d 208, and 
Bass River Savings Bank v. Nickerson, 302 Mass. 235,19 N. FE. 2d 56. But these 
authorities are not in point. Within the ten day period, namely, on December 3, 
before the time fer ordering the printing expired, an order that there should 
be a consolidated record had been made by the judge. Thereafter there was to 
be but one record for the two cases. The order obviously did not restrict the time 
for ordering the printing in the second case. It had the necessary effect of 
extending the time for doing this act required by section 135, as amended, see 
Hill v. Trustees of Glenwood Cemetery, 3923 Mass. 388, 392, S2 N. FE. 2d 288, when 
the extension Was secured within the ten day period. Buchannan vy. Meisner, 
279 Mass. 457, 460-462, 181 N. FE. 742: Royal Tool & Gauge Corp. v. Clerk of the 
Courts for the County of Hampden, 326 Mass. 390, 392, 94 N. FE. 2d 781 Accord 
ingly, the time for ordering the printing of the consolidated record then ran 
from November 28, the date of the appeal in the second case. There is nothing 
in Hovhanesian v. New York Life Ins. Co., 310 Mass. 626, 632, 39 N. E. 2d 428, 
Ws A. L. R. 1569, which touches this situation. The motion to dismiss is denied. 

The petitioners’ exceptions are sustained. The final decree is reversed. There 
is to be a decree for the petitioners in accordance with the prayers of their 
petition. 

So ordered, 


The Second Case 


This petition for a writ of certiorari by Slotnik against the commission was 
heard upon the petition and return. Morrissey v. State Ballot Law Commission, 
312 Mass. 121, 124, 48 N. E. 2d 385; Sesnovich v. Board 6f Appeal of Boston, 
313 Mass. 398, 399, 47 N. FE. 2d 943. The case is here upon an appeal from a 
final judgment dismissing the petition. G. L. (Ter. Ed.) e. 2138, § 1D, inserted 
by St. 19438, ¢. 374, § 4. 

Upon the merits, our decision in the first case is col trolling. Although there 
is no report of the evidence, the return contains substantially the same facts, 
neluding written documents and the records of the proceedings of the commis- 
sion, which in relation to the award to Bowen gave the petitioner a hearing. 
We must, however, decide whether the petition lies. 

[11, 12] It is the function of a writ of certiorari upon a proper and adequate 
return to correct substantive errors of law by a judicial or quasi judicial tribunal 


which are not otherwise reviewable by a court. Jordan Marsh Co. vy. Labor 
Relations Comn ission, ol? Mass, 507 og, 5 N. E. 2d 925: Howe Vv. Attorney 
General, 325 Mass. 268, 270, 90 N. E. 2d 316; Attorney General \ Board of 
Public Welfare of Wilmington, 32S Mass , 104 N. E. 2d 496. G. L. (Ter. 


Md.) ¢«. 249, § 4, as amended by St. 1945, ¢. 374, § 1; ¢. 215, § 1A, inserted by St. 
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1939, ¢. 257. § 1, as amended by St. 1941, ¢. 180. In approving the contract for 
the hospital project we think that the commission was acting in a quasi judicial 
capacity. The statute from which their authority is derived provides that “no 
construction of any such project shall be undertaken until plans, specifications 
and contracts therefor shall have been approved by the commission * * *,” 
G. L. (Ter. Ed.) c. 92A, § 2, inserted by St. 1947, c. 466, § 3. “The word ‘ap- 
proval’ when it appears in our statutes generally means an affirmative sanction 
by one person or by a body of persons of precedent acts of another person or 
body of persons.” Rooney, petitioner, 298 Mass. 430, 433, 11 N. BE. 2d 591, 592. 

[15] The requirement that the contract be “approved” necessarily involved 
the making of findings by the commission and then applying the law to the 
facts found. For example, they had to determine, as the department already 
had done, that the project was subject to the statute, a matter not in dispute, 
and that the contract met the standards established by the Legislature as condi 
tions precedent to favorable action by the awarding authority. G. L. (Ter. Ed.) 
ce. 149, $$ 44A—-44D, inserted by St. 1989, ¢. 480, as amended. Whether Slotnik 
was a “responsible and eligible” bidder is not presently in issue, as the inten- 
tion to make such a contention was disclaimed by statements of counsel at the 
hearing of this case in the court below. The prescribed approval inevitably in 
cluded making a decision that Bowen was the “lowest responsible and eligible” 
bidder within the meaning of section 444A. On the record of their acts as dis- 
closed by the return, the commission could not rightly reach this result. The 
bids and subbids, as they appear in the return, when viewed as the Legislature 
must have intended, show that Bowen was not the lowest bidder because Slotnik 
was. There was error of law in the commission’s vote of approval of the con- 
tract. They proceeded upon an erroneous construction of the statute. Cam- 
bridge v. Railroad Commissioners, 153 Mass. 161, 170, 26 N. E. 241. Cases like 
Archambault v. Mayor of Lowell, 278 Mass. 327, 180 N. E. 157, where no error 
of law was shown, are distinguishable. 

Judgment is to be entered quashing the decision of the Massachusetts public 
building commission approving the award by the department of public health 
to John Bowen Co., Inc., of the contract for “Project No. P-HS Chronic Diseases 
Hospital” in Boston, 


So ordered. 


STATEMENT OF ALLAN E. Gtrrorp, EXECUTIVE SECRETARY, ASSOCIATED GENERAI 
CONTRACTORS OF MASSACHUSETTS 


My name is Allan E. Gifford, and I am the executive secretary of the Associated 
General Contractors of Massachusetts, Inc., a chapter of the Associated General 
Contractors of America. IT am a member of the Massachusetts bar and the dis 
trict court of the United States. IT am a former member of the Massachusetts 
Legislature and was for 4 years on the legal staff of the Office of the Chief Signal 
Officer, United States Army. 

I wish to register the opposition of the 65 general contractor members of the 
Associnted General Contractors of Massachusetts to Senate bill 2907. 

It has been said that the AGC of Massachusetts favors general laws, chapter 
149 and it has also been said that this Massachusetts bidding procedure law is 
similar to the proposed legislation, S. 2907. Both of these statements are in 
correct. Senate bill 2907 is unlike the Massachusetts law and we do not look with 
favor upon either. 

Enclosed and attached to this statement is a copy of the Massachusetts law. 
This law provides that certain procedures must be followed in regard to contracts 
for the construction, reconstruction, alteration, remodeling, or repair of any 
public building by the Commonwealth of Massachusetts, or by a county, city, town, 
district, board, or Commission or any other public body and estimated to cost more 
than $5,000 in the case of the Commonwealth and more than $1,000 in the case of 
the counties, cities, ete. The statute provides that these contracts shall be 
awarded on the basis of competitive bids to the lowest responsible and eligible 
bidder. The statute also provides that the bids are to be separated in two items 
item 1, which covers the work of the general contractor, and item 2 covering 
the work of such subcontractors as are listed in the proposal form, submitted by 
the body which is awarding the contract. 

The award must be made to the lowest bidder for the complete project as 
specified; that is, the general contractor's bid on items 1 and 2 together. I 
regard to bids under item 2, the various subcontractors. submit bids to th 
general contractor for their portion of the work and file duplicate sealed bid 
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with the awarding authority, at least 4S hours before the general contractor files 
his bid. The general contractor picks his subbidders on the basis of their bids, 
their reputations, and his previous experience in dealing with them. 

During the past 6 years during which I have been executive secretary of the 
Associated General Contractors of Massachusetts, we have had about TO cases 
per year involving the interpretation of this very controversial and ambiguous 
law. Litigation is frequent between contractors and awarding authorities and 
subcontractors, and the effect of the law has been to discourage reputable general 
contractors from figuring work and submitting public works bids. 

On a large public housing job 3 years ago, the assistant attorney general for 
the Commonwealth of Massachusetts, asssigned to the State housing board, sub- 
mitted an opinion that the awarding authority in Dedham, Mass., could not 
award a job under item 1 to the general contractor and arbitrarily add the lowest 
general contractors’ item 2 (which was the listed filed subbids) to the second 
low general contractors’ bid. He was reversed however, by the attorney general 
who said, “It is my opinion that it was the intent of the legislature that con 
tracts be awarded on the basis of the lowest net cost to the Commonwealth or 
any of its subdivisions. The statute establishes the method whereby this result 
may be reached by providing that the awarding authority may substitute bids of 
the subcontractors,” 

We believe that the opinion of the assistant attorney general was correct and 
that the legislature never intended to permit substitution before selection of the 
general contractor on the basis of the over-all bid. (See sec. 44 C (1D).) 

Some cities and towns in the Commonwealth pay littl or no attention to the 
law. Others have never heard of it and make no pretense of following it In 
the city of Lynn, two school jobs bave been awarded on the theory that this law 
permits the separation of contracts, which it does not. In the city of Quincy, 
a school job was recently awarded to a general contractor who had included 
the names and bids of two nonfiled subcontractors in preference to the general 
contractor who had named the filed subcontractors. 

In the town of Shrewsbury, it was attempted to award 19 separate contracts 
in the building of a school. This procedure was called to the attention of the 
Massachussetts Departinent of Labor and Industries, and after an investigation 
by an inspector, the advertisement was withdrawn and the job awarded on a 
single over-all contract. A member of the awarding authority in this case was 
to supervise the construction for a fee 

Previous to April 8, 1852, some general contractors would waive the per 


formance bond of the subcontractor, Others would include the price of the 


performance bond and after having been awarded the job, find it not necessary 


to wse it. Some veneral contractors would change and » subcontractors 
would permit their tiled bids to be changed, in violation of the law There is 
nothing in this Massachusets statute that would prevent some subcontractors, 
if they wished to do so, to file two diiferent bids, different in amount, and 
stipulate on the bids that certain general contractors could use one price and 
others could use the second bid price. 

In order to bring about some clarity in this law, a taxpayers’ suit was brought 
and decided by the Supren e Court of Massachusetts, in the case of Gifford et al 
v. Gettings et al. This case involved the award made by the Massachusetts 
Public Building Commission to a general contractor who had changed the filed 
price of a painting subcontractor and had waived the cost of performance bonds 
for two other subcontractors. The job invelved an $11 million hospital building. 
The superior court dismissed the suit and found no irregularities in the bid- 
ding procedure, 

After appeal to the supreme court, the full bench held that the award by the 
Massachusetts Public Building Commission was invalid, because the general 
contractor did not carry the filed price of the filed painting subcontractor, and 
that the general contractor could not waive the requirement for a performance 
bond. The case did not decide many of the questions arising under this clumsy 
law, but it was the first supreme court decision and it did deeide some ques 
tions about bidding procedure. 

In passing, I might say that the lowest eligible, and responsible general eon- 


tractor whose bid was passed over by the awarding authority, also brought a 
writ of certiorari, to review the action of the awarding authority This was 
denied in the superior court, but upheld in the supreme court, thereby making 
it possible for an interested party to review the action of a public awarding 
authority for the first time. 
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In the Massachusetts Legislature at the present time there are two bills 
pending in the senate and the house, similar to United States Senate bill 2907, 
which have been defeated in past years. There follows a list of those groups who 
have opposed this or similar legislation in Massachusetts at the legislative 
hearings: 

Selectmen's Association 

Mayors’ Association 

Massachusetts Federation of Labor 

Massachusetts Building Congress 

Massachusetts Building and Construction Trades Council, A. F. of L, 
County Commissioners’ Association 

Metropolitan Transit Authority 

Massachusetts State Association of Architects 
Klectrical Contractors Association 

Massachusetts Department of Labor and Industries 
Massachusetts Emergency Public Works Commission 
Massachusetts Department of Mental Health 
Massachusetts Department of Administration and Finance 
Massachusetts Water Works Commissioners’ Association 
Massachusetts Department of Public Health 
Massachusetts Department of Public Works 

City of Boston Housing Authority 

Painting and Decorating Employers’ Association 
Building Trades Employers’ Association 

Marble, Tile, and Terrazzo Contractors Association 
New England Road Builders Association 

Master Plasterers’ Association 

Master Roofers and Sheet-Metal Workers Association 
New England Floor Association 

Metal Fabricators Association 

Master Lathers Association 

City of Cambridge 

In conclusion, let me observe that ethics in any industry or profession can- 
not be legislated. Bid peddling or bid chiseling or meddling with bids in 
any way may be done, with or without legislation. This unwholesome process 
cannot be accomplished unless two parties agree to do it. 

Our industry should continue its efforts to eliminate the abuse of our code 
of ethical conduct, by encouraging reputable general contractors and subcon- 
tractors to bid on public-works construction. 


CHAPTER 149 oF THE G. L. AS AMENDED BY CHAPTER 480 OF THE ACTS OF 1939 AND 
CHAPTER 699 OF THE Acts oF 1941 


An act relative to the furnishing of certain performance bonds in connection 
with contracts for certain public works, and relative to fair competition for 
bidders on the construction, reconstruction, and alteration, remodeling or repair 
of certain public works by the commonwealth or any political subdivision thereof 

SEcTiIon 44A. Every contract for the construction, reconstruction, altera- 
tion, remodelling or repair of any public building by the commonwealth, or by 
any county, city, town, district, board, commission or other public body and 
estimated to cost more than five thousand dollars in the case of the common- 
Wealth, and more than one thousand dollars in the case of any county, city, 
town, district, board, commission or other public body, shall be awarded on 
the basis of competitive bids to the lowest responsible and eligible bidder. 
The term “lowest responsible and eligible bidder,” as used herein and in sections 
forty-four B to forty-four D, inelusive, shall mean the hidder whose bid is 
the lowest of those bidders possessing the skill, ability and integrity necessary 
to the faithful performance of the word in ¢ase no substitution of sub contractors 
is made in accordance with section forty-four C, or whose original or adjusted 
bid is the lowest of such bidders in the event of such substitution or substitu 
tions. Essential information in revard to such qualifications shall be submitted 
in such form as the awarding authority mav require. The awarding authority 
shall reserve the right to reject any or all bids, if it be in the publie interest to 
do so 

Section 44B. Every proposal for any work referred to in section forty 
four A shall be accompanied by cash or a certified check on, or a certificate of 
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deposit issued by, a responsible bank or trust company, payable to the common- 
weulth, county, city, town, district, board, commission or other public body 
in the name of which the contract for the work is to be done. The amount of 
such cash, check or certificate shall be not less than three percent of the value 
of the proposed work, as estimated by the awarding authority, but in no event 
less than one hundred dollars nor more than fifty thousand dollars. The 
awarding authority concerned may, at its option, prescribe and receive a bid 
bond in lieu of cash, certified check or certificate of deposit. 

All such bid deposits on any such proposed work, except those of the three 
lowest responsible and eligible bidders, shall be returned within two days, 
Sundays and holidays excluded, after the opening of proposals therefor. The 
award of any contract referred to in section forty-four A shall be made within 
thirty days after the opening of bids therefor, or, if governmental approval 
is required, within thirty days after such approval. All bid deposits on any 
such proposed work shall be returned upon the execution and delivery of the 
contract therefor, or, if no award is made, then at the expiration of thirty 
days after the opening of the bids therefor, or, if governmental approval is 
required, within thirty days after such approval. If the successful bidder on 
any such proposed work fails to execute the contract therefor in accordance 
with its terms, an award shall be made to the next lowest responsible and 
eligible bidder thereon. Should any bidder on any such proposed work to whom 
an award is made fail to enter into the contract therefor within ten days after 
notice of the award has been mailed to him, the amount so received from such 
bidder through his cash, certified check, bid bond or certificate of deposit shall 
become and be the property of the said commonwealth, county, city, town, 
district, board, commission or other public body as liquidated damages: pro- 
vided, that, in case of death, disability or other unforeseen circumstances affect- 
ing the bidder, such cash, certified check, bid bond or certificate of deposit may 
be returned to him. 

Section 44C. (A) With respect to each proposal subject to section forty- 
four B, the following procedure shall be followed and all bidders shall be notified 
to that effect: 

1. Bids from general contractors shall be for the complete project as specified 
and shall inculde the names of all principal and such minor subcontractors as 
are designated in the proposal form, and the general contractor shall be selected 
on the basis of such bid. 

~. Each bid shall be divided into two items: 

Item 1, covering all the work of the general contractor, being all work not 
covered in item 2. 

Item 2, covering the work of such subcontractors, and the estimates there- 
for, as are listed in the proposal form for general contractors, attached thereto. 

(B) All principal and such minor subcontractors as are designated in the 
proposal form shall deliver or mail to the awarding authority record copies of 
all bids sent by them to the general contractor. All such bids shall be in sealed 
envelopes, plainly marked on the outside with the subcontractor’s name, and 
shall also have marked on the outside the name or names of bidders they include 
in their bids for any portion of the work, involving labor and materials. All 
such bids shall be in the possession of the awarding authority, and delivered or 
mailed to the general contractor, by twelve o'clock noon at least two days before 
the date for receipt of general contract proposals. The date and time limit 
for receipt of such bids shall be stated in each section of the specifications. No 
recorded sub-bids shall be opened by the awarding authorities until after the 
selection of the general contractor. 

No sub-bid shall be considered in the final selection of sub-bidders, as herein- 
after described, except those filed with the awarding authority as above provided, 

Each sub-bidder shall endorse the copy of his bid filed with the awarding 
iuthority as follows: “The above proposal is being sent to the following general 
jidders: ~ 


Che proposal may not be used by any other general contractor without the con- 
ent of the undersigned,” and sign such copy. 

(*) The names of all sub-bidders who filed their bids with the awarding 
uthority shall be mailed on date of receipt to the general contractors bidding 
n the project and no sub-bidder not included on such list shall be used by the 
eneral contractor in his bid. 
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(>) If after the selection of the general contractor, it be decided to consider 
sub-contractors other than the ones named by the general contractor in bis 
proposal, the awarding authority, architect and engineer, or any one or more of 
them, and the selected general contractor shall jointly consider the names of all 
proposed sub-bidders and their amounts, as given in the general contractor's 
proposal, Any agreement to substitute the name of a sub-contractor other than 
the one named in the general contractor’s proposal shall cause an adjustment 
of contract price at the net difference in accordance with the sub-bidders of 
record filed with the awarding authority. The subcontractors so selected shall 
be notified of their selection within twenty-four hours thereafter by the award 
ing authority. If after the substitution of subcontractors under this subsection 
or subsection bk, the selected general contractor is no longer the lowest responsi 
ble and eligible bidder, then a hew selection shall be made and the subbidders 
of said newly selected general contractor similarly considered. 

(KE) If a subcontractor who has been selected and included in the general 
contract fails to sign the subcontract within ten days after notice of selection, 
or fails to furnish a performance bond to the general contractor within ten 
days after notice of selection if required so to do by the general contractor .or 
the awarding authority, by an instrument in writing mailed or delivered to 
such subcontractor with, or within tive days after, such notice of selection, 
the awarding authority, architect and engineer, or apy one or more of them, 
and the general contractor shall select, from the sub-bidders who have con 
formed to the bidding procedure, the next lowest bidder at the amount named 
in such sub-bid, and the total contract price shall be revised in accordance 
with the change in figures as submitted. 

The awarding authority shall reserve the right to reject all sub-bids on any 
item or items; provided, that it is agreed by and between the bidders and the 
awarding authority that none of such bids represents the bid of a person 
or firm competent to perform the work as specified, or that only one such bid 
was received and that the price is not reasonable for acceptance without com- 
petition. If a rejection of a sub-bid occurs, new bids shall be requested on such 
item or items as may have been rejected, which shall in no way affect the other 
sub-bidders who have contormed to the prescribed bidding procedure. Such 
new bids shall be obtained by written invitation to three or more qualified sub- 
bidders and shall be publicly opened at a time and place to be specified in the 
invitation for bids. 

(EF) If a general bidder customarily performs with his own employees any 
subtrade or trades listed in item two of the proposal, he may submit a sub-bid 
proposal on the form as herein required of all regular sub-contractors, with an 
endorsement controlling its use, and shall also submit his name and amount 
for such work in his own proposal for the general work under item two. Such 
submission by the selected general contractor shall be considered on a par 
with sub-bids filed with the awarding authority by sub-bidders who customarily 
perform such work, and selection shall be made as provided above in (KE). No 
such sub-bid by a general bidder shall be considered, however, unless the gen 
eral bidder can show, to the satisfaction of the awarding authority, that he 
does customarily perform such work, and is qualified to do the character of 
work required by the specifications. 


DRAFT OF PROPOSAL FORM 


NI ln I an hg oe a _.... (awarding authority) — at iaita Sena 

(a) The undersigned proposes to furnish all the labor and materials required 
for the construction of ~~~ oe ek 3 _... street, 

Be kes aaots . (city), Massachusetts, for (owner } 
in accordance with the accompanying specifications and plans prepared by 
> ; é (name), of - Bis (address), for the sum 
specified below, subject to additions and deductions according to the specifica 
tions and in all respects according to the terms thereof. 

(0) The undersigned agrees that if within days from the day named 
for delivering the proposal to the awarding authority, notice that this proposal 
will be accepted by the awarding authority shall be mailed to him at the busi 
ness address given below, or shall be delivered to him, he will, within ten days 
thereafter, deliver to the awarding authority where directed a contract properly 
executed (in triplicate, or otherwise) on the forms annexed with such changes 
therein as shall have been made by the awarding authority prior to the time 
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named for delivery of this proposal, together with a bond of a surety company 
satisfactory to the awarding authority in the sum of 
percent of the contract price, the premium for which is to be paid by the cor 
tractor and is included in the contract price 

c) The proposed contract sum is dollars (Ss 

(dad) The subdivision of the proposed contract sum is as iollows: 

Item 1. The work of the general contractor, being all work other than that 
covered by the following item 2 dollars ($ 


Item 2. Sub-bids as follows: 


Bidder 


Total of Item 2 $s 


The undersigned agrees that the list of sub-bidders represent bona fide bids 
based on the plans and specifications, made in good faith to the bidder, and 
are hereby submitted and that, if the undersigned is awarded the contract, the) 
Will be used for the work indicated, at the aimounts stated, if satistactory to the 
awarding authority as provided in article of the general conditions 

The undersigned agrees that if he is selected as general contractor he will 
promptly con.er with the awarding authority on the question of sub-bidders and 
that the awarding authority may substitute for any sub-bids listed above, the 
names and amounts of sub-bids as submitted for this work and filed with the 
awarding authority, as required by the notice to bidders, against whose stand 
ing and ability the undersigned makes no objection, and that he will use all 
such finally selected snb-bidders at the amounts so named and be in every way 
as responsible for them and their work as if they had been originally named on 
this proposal, the total contract price being adjusted to conform thereto; 
vided, that any such sub-bidder may be required by the general contractor 
the awarding authority, by an instrument in writing delivered or mailed by such 
contractor or authority to such sub-bidder, to furnish a performance bond with 

tv company, authorized to transact business in the commonwealth, as 


in the sum of twenty-five percent of amount of the sub-bid. the premiun 
for which bond is to be paid by the sub-bidder 


bidder 


PROPOSAL FORM 
(Sub-bidder ) 
(general contractor) 


The undersigned proposes to furnish all the labor and materials required 
»completion of all the work specified under the subheading 
Paragraphs No to No inclusive, in necord 
with the plans and specifications prepared by 
ne or other deseription of building) located on 


for 
street, city, state 
for owner, for the contract sum of 
dollars (% i 

The undersigned further agrees to be bound to the general contractor by the 
terins of the general conditions, drawings and specifications, and to assume 
toward him all the obligations and responsibilities that he, by those documents, 
assumes toward the owner, and, if so required by the general contractor or the 
warding authority, by an instrument in writing delivered or mailed by such 
comtractor or authority to the undersigned, to furnish a performance bond with 
a surety Company, author ed to transact business i the commonwealth, 


1 j as 
surety, in the sum of twenty-five per cent of the contract sum, the premium 
which bond is to be paid by the undersigned 
The undersigned offers the following information as evidence of his qua 
to perform the work as bid upon according to all the requirements of 
and specifications 
Have been in business under present business 


failed to complete any work award? 
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3. List one or more recent buildings with names of general contractor and 
architect on which you served as subcontractor for work of similar character 
as required for the above-named building. 

(a) Building Contractor: 
(b) Architect contract: 
(c) Amount your contract: 

4. Bank Reference: 

Note: The subbidder may add the following information in filing copy of his 
bid with the awarding authority. If such information is not so submitted, it 
shall be understood that his proposal is available for use with whatever genera! 
contractor is selected. 

The above proposal is being sent to the following general bidders : 


The proposal may not be used by any other general contractor without the 
consent of the undersigned. 
Respectfully submitted. 


SECTION 44D. If any provision of sections forty-four A to forty-four C, in 
Clusive, of the application of such provision to any person or circumstance 
shall be held invalid or unconstitutional, the remainder of said sections, or of 
any section, subsection, sentence, clause or phrase thereof, or the application 
of such provision to any person or circumstance other than that as to which 
it is held invalid or unconstitutional, shall not be affected thereby. 

SECTION 60. Minors under 16 years of age must not be employed or permitted 
to work in the construction or repair of buildings. 

SecrTion 95. Educational certificates must be procured and kept on file for 
all minors between 16 and 21 years of age employed in the construction or repair 
of buildings. 

Secrion 177A. No person shall, by a special contract with his employees, 
exempt himself from liability which he may be under to them for injuries 
suffered by them in their employment and resulting from the negligence of the 
employer or of a person in his employ. 

SeeTron 179A, In the awarding of contracts for public work by the common 
wealth or by a county, city, or town or by persons contracting therewith to do 
such work, preference shall be given to persons who are citizens of the United 
States and -to partnerships all of whose members are such citizens. <Any 
person who knowingly and wilfully violates this section shall be punished by a 
fine of not more than two hundred dollars. Nothing in this section shall require 
the acceptance of a higher bid in preference to a lower bid 

SecTion 180. Whoever violates a provision of this chapter for which no 
specific penalty is provided shall be punished by a fine of not more than one 
hundred dollars. 


STATEMENTS BY ELECTRICAL CONTRACTORS OF WEST VIRGINIA 


The bill which Senator Kilgore has introduced in the Congress is a good bill 
and a reasonable and practical attempt at solution of one of the most disruptive 
practices in the construction business. It simply puts bidding on the mechanical 
work in buildings on an above-the-table honest basis. It does not take away 
any of the opportunity for qualified contractors to compete; in fact, it makes 
for a condition which will invite more and better competition. 

I think, and I am sure that progressive mechanical specialty subcontractors in 
this State share this view, that by introducing and fighting for this important 
legislation, Senator Kilgore is rendering his State and his Nation a very fine 
service. 

Lronarp P. HARVEY, 
Schoolficld-Harveyw Electric Co., Charleston, W. Va. 


The nature of general contractors’ complaints to Senator Wilgore’s Federa! 
Construction Contract Act underscore the need for the Federal Congress to pas: 
S. 2907. 
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Practically every witness against this bill has told of unsatisfactory conditions 
at bid closing time which makes it impossible, they said, for general contractors 
to comply with the bill. They complained that subcontractors delay until the 
last minute getting their bids in. Why this delay? Because subcontractors are 
wise to the tactics of general contractors and they put in the bid at the last 
minute simply to reduce the chance of the general contractor “shopping” it. 
The conditions of which general contractors complain are of their own making 
obviously for the purpose of making possible switching and other types of chisel 
ing and manipulation. Simple good business judgment would have the g neral 
contractor set a deadline for receiving subcontractor bids in advance of his closing 
so he could make a proper choice. If he scrupulously honest in not soliciting or 
accepting bids after this competition Closes, he will get sound competitive low bids 
from responsible contractors, This bill helps the general contractor as much 
as it does the subcontractor. 

Senator Kilgore is on the right track with this bill. 

O. F. Monpy, 
Flectric Supply Co., Dunbar, W. Va. 


This talk of general contractors about Senator Kilgore’s bill taking away their 
responsibility on a construction job or that it restricts their choice of good sub 
contractors is simply tommyrot. The bill does nothing of the kind as even a 
casual reading will show 

The Senator's bill is simply a fair-bidding-procedure act patterned to some 
extent along the lines of those of the State of Massachusetts which was obliged 
to adopt such a plan during the 1930 depression to insure that the State got 
satisfactory mechanical work in its public buildings. Where subcontractors were 
chiseled down below their cost, the result was shoddy construction ; electric wiring 
that burned out, plumbing that didn't work, and heating systems that didn’t heat. 
Massachusetts has had a fair-bidding law for more than 10 years and the general 
contractors there like it as well as the subeontractors. S. 2007 does not go as 


far as the Massachusetts law. Such an act is necessary and it will be imperative 
n the publie interest if we run into a depression one of these days. We will be 


smart to prepare now for the future. 
PE. J. Rae, JP. 
Erb Electric, Wheeling, W. Va. 


Some general contractors have raised the point against Senator Kilgore’s con 
struction contract bill that it puts the construction industry under the control of 
the Government. It is the old talk about Government interference in industry. 

That is not true about this bill. It merely imposes upon Government a few 
nonrestrictive conditions on how it may, in the public interest, spend your money 
ind mine on Federal construction. There is no Government regulation involved 
and compliance with its provisions involves nothing other than what any prudent 
ind competent businessman does anyway. 

If there ever was a self-help proposal for aiding small business, this is it for 
there is no subsidy, no preferential treatment or taking something away from 
someone to give to someone else, 

JOHN W. Moore, Jr., 
South Charleston Electric Co., Charleston, W. Va. 


The charge has been made by general contractors that Senator Kilgore’s 
Federal Construction Contract Act discriminates against the general contractor 
favor of the subcontractor. The point is suggested that subcontractors 
should not have an equal opportunity to profit because they do not make a risk 
or effort corresponding to a general contractor. This conclusion appears to be 
ised on the fact that general contractor's supply a bid bond or check which is 
rfeited unless they perform. 
Why do not the general contractors require a bid bond of their subcontractors? 
Responsible subcontractors will be glad to furnish it Perhaps the reason the 
neral contractor does not require bid bonds of his subcontractors is that he 
es not want to commit himself to them because to do so would impair his 
portunity to chisel them 
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is is one of the many things that Senator Kilgore’s forthright action in 
proposing this bill is bringing out so that the people may know what lies under 
the price of construction. 
Davip T. Gorres., 
Gorrell Electric Co., Parkersburg, W. Va. 


I believe that Senator Kilgore’s construction-contract bill will save money 
for the Federal Government because it will make the mechanical subbids very 
competitive and the Government will directly receive the benefit of that. It 
takes away the opportunity for the general contractor to pocket the amounts 
that he can chisel his subcontractors. On big construction jobs, general con 
tractors have been known to pocket more than $500,000 in such “savings.” Cer 
tainly the taxpayer gets no benefit from this sort of business. 

Of one thing I am sure—it will certainly bring a much higher degree of 
honesty and fair dealing into the construction industry and goodness knows 
it needs it. 

J. L. HAWEs, 
Hawes Electric Co., Huntington, W. Va. 


One of the curious objections brought up by general contractors to Senator 
Kilgore’s bill is that “you can’t legislate ethics.” What is meant is that you 
can't nake contractors ethical by passing a law. We agree. jut isn’t ever) 
law that has been passed based in some very real degree upon ethical or mora! 
consideration? 

The general contractors have had a code of ethics presumably subscribed to 
by all members, yet the practice of bid shopping and bid peddling is more prev- 
alent today than at any other time in my experience. We have laws that pre 
vent businessmen irom enforcing such codes and the only effective way that 
the situation can be dealt with is to have the purchasers of construction in their 
own self-interest lay down a few very simple rules of procedure which car 
give effect to some basic rules of ethical conduct. The buyer has the right to 
do that; most of all, the Federal Government. 

We mechanical specialty contractors show good faith with the public by 
pointing out this need and we think that Senator Kilgore is doing a mighty fine 
public-spirited thing in lending his ability to this very necessary correction. 

L. E. Pavut, 
Lawrence Electric Co., Wheeling, W. Va. 


Senator Kilgore has moved into a field that has been sadly neglected by our 
national legislators—that of construction contract policies and procedures of 
the Federal Government. He has already uncovered some very serious abuses 
that are against the interests of the public and of the contractors, both genera! 
and specialty. The mere fact that he has focused some public attention upor 
the situation is, indeed. a fine public service. 

We sincerely trust that he will follow this up vigorously and will not permit 
smoke screens of half truths and often-repeated untruths to take him off this 
course and that he will succeed where others have not had the spunk or the 
know-how to do this job. 

Harry V. YAHN, 
IT. V. Yahn Co., Wheeling, W. Va 


The percentage of electrical and mechanical work in buildings in relation 
the complete structure has increased spectacularly in recent years. It will con 
tinne to increase for we have only tapped the potentialities of modern electri 


use 
Accordingly mechanical specialty contractors have become more. proficient 
and expert. The skills of the craftsmen have increased. They have acquired 
many and expensive labor-saving and efficieney-producing tools and equipmen 
The growth of their part of the business in construction and of their qualifiesti 
has outstripped the development of the general contractor which more and mor 
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has assumed the role of broker instead of builder. Yet the brokers masquerad- 
ing as general contractors seek to keep the specialists from bringing to these 
complex jobs, which they know how to do better than anyone else and can do 
more economically, from contributing the full extent of their specialty. That 
is the issue that Senator Kilgore has touched off in his sponsorship of S. 2907. 
The Senator’s bill is a sound, well-conceived plan to advance the technology of 
building construction and in that effort he merits the support not only of the 
mechanical specialty contractors but of all contractors and the public as well. 
JAMES E. Swan, 
Vanager, West Virginia-Ohio Valley (Charleston) Chapter, NECA, 
Charleston, W. Va. 





